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FROM THE
EDITOR’S DESK

In its purest form the concept of a government democratically elected by the people should 
only exercise the barest minimum of powers that are conferred upon it. In other words the 
executive should only go the distance for what it has been elected to do and no 
further. Its role should be confined to maintain internal stability with effective 
policing, safeguard the country from external threats and formulate a foreign 
policy along accepted international norms. Government is not there to poke 
into every aspect of the national psyche.

It can be said that in Malaysia we have just that. Not that we have a totalitarian regime bordering 
on dictatorship but the “big brother knows it all” type. The executive promulgates the policies as to how 
our children are educated, spin the wheels of economic theorems that drive the country and most importantly 
defray natural resources and revenues earned. Simply put a handful of people decide everything for the common 
man from cradle to grave. 

Malaysia is a rich country. It is blessed with natural resources such as oil and other minerals with an expanding 
base of educated human capital. We have enjoyed continued economic growth since Independence so surely 
our coffers should be full to the brim by now. We have not been stricken by natural disasters or torn by conflicts 
that have stultified growth. We have not been embroiled in any major wars to justify massive expenditure on 
purchase of sophisticated arms or defence systems.  The national reserve should be beyond the blush pink of.

After 56 years of existence we have not much going vis-a vis the government-citizenry wealth empowerment. 
The National Economic Policy sound in its formulation but flawed in its implementation has enriched only a 
small minority and whilst creating a small Malay middle class it has not attained its full objectives. Instead 
the country is time and again plunged into racial and religious polemics- sometimes over petty issues. And 
government comprising of politicians from both sides of the divide have been of no help: some would argue 
they actively stoke the fires of division.

We have reached a juncture in nationhood where the people must clamour for more transparent accountability 
in matters of wealth distribution. Corruption in the public sector must be curbed, excess fat in the various 
branches of government trimmed, wastages and leakages in public spending and procurement checked and 
grandiose projects halted. Revenue derived from our natural resources must be managed in full public view. 
More importantly it must be distributed to all who have a stake in this country. Every child born here should 
have an account opened into which the government must deposit a certain portion of money so that when 
the child reaches 18 he has a head start- a model that has been embraced by some Scandinavian countries 
especially Norway. This should also extend to the richer states such as Selangor and Penang and Terengganu 
whose people have toiled and contributed to their development.  

We have to take stock. We have to take charge. In years to come the natural resources will be depleted. Where 
are the investments from these earnings and how has every individual benefitted? These are the concerns to 
be addressed now as developed nation status is fast looming come 2020. Otherwise we will reach a state of 
critical mess (sic: mass).

Biliwi Singh
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A TRUE MAESTRO  By Biliwi Singh.
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Here it is folks! At long last the much awaited interview with one of the doyens of Selangor 
Bar. He played a pivotal role in the formation of Selangor Bar after its split from the Kuala 
Lumpur Bar. He went on to become its second chairman in the early stages of the split and 
in the years ahead saddled up as its senior mentor. Many members in the past laid siege at 
the doors of the Editorial Board exhorting it to feature Sukhinderjit Singh Muker in one of its   
editions. We don’t intend to let you down. The AD REM team of Biliwi Singh, Balan Nair and S. 
Ravichandran met up with Ajit as he is popularly known within his close knit circle and Muker 
to all and sundry – a man who confessed that soccer had been his first passion-for this long 
overdue piece.
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To visualise Muker as a star soccer 
player in the late 60’s and 70’s may 
appear to discerning aficionados 
of  the game as something as 
distinct as chalk and cheese. 
And certainly no one in the legal 
fraternity would put him down 
as a past potentate of  the game 
on any given day. But as they say 
appearance can be deceiving and 
the naysayers will be left stumped 
after a peremptory glimpse of  his 
pedigree on the field.

“I had a real passion for it and 
played reasonably good soccer in 
my day. I was selected to play for 

the Selangor Combined Schools team. I had my secondary 
school education at the Methodist Boys School in Jalan 
Davidson and my fellow team mates were the likes of  legends 
Wong Choon Wah -who was my classmate and who went on 
to don national colours- and Mazlan Harun whose father went 
on to become the Menteri Besar of  Selangor. If  not for law I 
could have gone on to play for the state although professional 
football was out of  the question as there was no such thing in 
existence back in day. I used to play for Royal Selangor Club in 
the first division when I got back from England”, he mused.

Enter retired Court of  Appeal Judge 
and subsequently Commissioner of  
Law Review DBW Good. A close 
associate of  Muker’s father he put 
paid to any day dreaming by the young 
Muker of  honing his dribbling skills 
on the playing field and taking on 
soccer big time. He is probably to be 
credited for “red-carding” Muker and 
sending him packing off  to England 
to pursue his legal studies.

A big and bluff  man Good’s most 
outstanding trait was that one heard 
him first before one set eyes on 
him. His bigger than life personality 
combined with his deep and baritone 
voice captivated his audience and 
ensured he remained etched in ones 
memory forever.

“He wanted me to go Trinity College, 
Dublin but I couldn’t gain entry 
because I lacked a second language. 
At my call in Kuala Lumpur, he came 
and gave me a small packet and said 
you may have everything in life but 
this is one commodity you will never 
have enough of. It was a baby ben 
clock depicting that time would be a 
very precious commodity of  which 
I would never have enough of ” said 
Muker nostalgically.

Having been handed the marching 
orders and abandoning any hopes of  
exploiting his skills on the playing fields 
and attaining national glory Muker 
left for London in September 1968 
and enrolled at London University 
completing his law degree in 1971. 
“My father insisted I do a degree first 
although I could have gone to the Bar 
straight and done it in two years as was 
the trend then. The choice of  doing 
a three year law degree stood me in 
good stead however. I was exposed 
to the academic side of  law and I was 
a bit more mature when I eventually 
went to the Bar”.
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Muker with his father outside 
his flat at 61, Herrington 
G a rd e n s,  G l o u s te r  Ro a d, 
London on the day of his call 
to the Bar in 1973.

Standing left to right: R.K. Menon (of R.K. Menon & Co in Johor Baru), Catherine Menon,  Sundramoorthy ( of Adnan Sundra & 
Low in Kuala Lumpur), Stewart Stevens (Head of Chambers at 16 Grays Inn Road, London), Dinhaw Manechsha and Raja Niza.

Seated: Muker is on the left with an unidentified student.
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“I was 23 when I went to Grays Inn and qualified in 1973. 
I was called to the Malaysian Bar in 1974. I commenced my 
pupillage with Lovelace & Hastings and under the wings of  
my pupil master: a dapper Scot named Norman Alexander 
Marjoribanks”, said Muker.

Marjoribanks was a very stern and strict man and brooked no 
nonsense from his underlings. He was a fastidious man and 
a stickler for time. Muker recalled how he once saw him turn 
away one of  the firm’s best clients’ for being half  an hour late 
and he had another client to attend to. 

“He was very punctilious in the way you dressed.  I’m 
told of  one chambering student who on his first day of  
commencement of  his pupillage appeared without a tie and 
Marjoribanks happened to pass by and spied him in this state 
of  “semi undress”. He went over to the chief  clerk and said 
he thought he had interviewed and taken in a chambering 
student and not a clerk”.

“It was in keeping with the tradition of  the day when 
everything was channelled through the chief  clerk who was 
an all powerful figure in chambers and who could either make 
or break you. One had to go through the chief  clerk for 
everything and there was no direct access to the pupil master. 
Even the counsel fee was determined and fixed by him” said 
Muker looking back four decades.

Besides Marjoribanks there was Muker’s father- Lall Singh 
Muker, AD Rajah, Au Yong Khuen and Ms Radha Sinnadurai 
to contend with in the firm. “I remember Ms Sinnadurai well 
as she used to bully me in a good natured way in chambers. 
I devilled for her and got her morning tea but it was fun” 
said Muker

Continuing with his narrative Muker said “My father joined 
Lovelace & Hastings as a clerk sometime in 1946. Somehow 
Hastings took a liking to him and encouraged him to read 
law. He finished Part 1 of  the Bar exams here and went over 
to London for the Part 2. He was also called to the Bar by 

AdRem

A group portrait of the firm of Lovelace & Hastings taken on 15th December 1956. 

Sitting left to right: Former High Court Judge Mr. Richard Tallala, Mr. D.G. Ironside, Mrs Peggy Marjoribanks and Mr. Norman Marjoribanks , Mr. Lall Singh Muker (eight from left) 
and the Chief Clerk of the firm Mr. Thean Lip Thong (far right).

Standing left to right:  Firm’s Office Boy Mr. John Sinniah (first from left) and Dato’ Balwant Singh (seventh from left).
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“Our lawyers 
may not be able 
to communicate 

with 
international 
clients when 

conducting their 
negotiations 

or advising on 
the law. With 

the opening 
up of the legal 
services to the 
outside world 

this shortcoming 
may come to 

haunt us. It 
is not good 

enough to say 
teach science 
and maths in 

English. It is a 
language you 

have to live and 
be part of you. 

One cannot 
learn English 

through maths 
and science”

Grays Inn. The firm partly funded his studies and a good 
family friend chipped in”.

Muker Sr. also chambered with Lovelace & Hastings- which 
was formed in 1913 and has just passed its centenary- and 
stayed on and worked there. “My father was a hardworking 
man and saw family well provided for and at one stage had 
three of  us studying overseas.

My father passed away in 1977 at a very young age and 
Marjoribanks left the country in 1987.”

Returning to his chambering days Muker said, “When I was 
chambering under Marjoribanks he would decide at early stage 
of  the matter which pupil will do the research and the getting 
up. Amongst us there would be great and keen competition to 
impress him. There was me and the late Christopher Fernando 
and several others who locked horns for the honour”

Muker said pupils were not paid any allowance.  In fact in the 
UK pupils paid their master for pupillage and certain firms in 
the then Malaya carried on with this tradition for a long time.

“One of  greatest lesson I learnt after I commenced pupillage 
was when he summoned me one day and told me that one 
of  the clerks was going to the courts to file documents. He 
directed me to follow him to court and see how it was done. 
At first I was upset because here I was a chambering student 

and going to file documents was below 
my station in life but I soon discovered 
the benefits of  it in that one knew how 
much fee was paid in filing documents 
and more importantly how long it took 
to do so”.

He continued, “Amongst us student 
we knew each other fairly well because 
there were so few of  us and we also 
knew all the practising lawyers. These 
senior practitioners were extremely 
helpful if  you went them for advice. 
Judges were always very courteous and 
never allowed seniors to bully junior 
lawyers. You had to be well prepared 
with your case and some of  judges 
would not hesitate to reprimand if  you 
did not know your file well”.

Looking back Muker said RR Chelliah 
was a celebrated advocate of  his 
day and showed great equanimity 
in character  sangfroid in nature He 
was, Muker said, very courteous in 
court and extremely polite and a very 
articulate advocate. Others in the same 

Peter Mooney on the day of his call to the Bar
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league were personalities such as Lim Kean Chye, 
retired Court of  Appeal judges Dato’ Mahadev 
Shankar, Tan Sri Dato’ VC George, Datuk Seri 
G Sri Ram, Khoo Eng Chin, R. Ponnudurai and 
many more. 

“Both Dato’ Shankar  and Dato’ VC George were 
articulate and piercing cross-examiners and in their 
own way would inveigle a witness to say exactly 
what they wanted him to say without the witness 
realising what they had said”.

“One of  the most amiable judges to appear before 
was the late Justice Harun Hashim.  Invariably 
there was humour and fun in his court. I once 
appeared before him for a land acquisition matter. 
My opponent was Fairuz Ahmad later Tun Fairuz 
CJ. He was the state legal advisor then. As soon 
as  Justice Harun finished delivering his decision I 
rose and said –“ I it take that my Lord’s judgement 
would carry interest”- and Fairuz jumped to his 
feet and objected immediately: so we had to 
address the Judge on the  issue of  interest .The 
judge awarded interest at the usual rate and just as 

he was about to leave the Bench he turned round 
to Fairuz and said I take it you know Muker is a 
Sikh and if  I don’t award him interest the blood 
in his veins will run in the opposite direction and 
we don’t want that. The usually phlegmatic Fairuz 
who was always serious and sombre broke out 
into laughter which quickly suffused the whole 
courtroom”.

On the recurring theme at the Bar of  plunging 
standards amongst lawyers Muker was of  the 
view that the legal profession was not the 
only profession that is complaining of  the 
pathos affecting the quality at the Bar. He said 
plunging standards have also afflicted the medical, 
architects, accounting and engineering fraternities 
who have all complained that standards have 
fallen. He blamed it on the quality of  candidates 
percolating through the intake process with the 
increase in sheer number of  colleges that offer 
law with the additional morass of  deteriorating 
standard of  English. 

Muker recalled, “Some years ago I had to assist 
a client in a matter in a neighbouring country 
and went to a large law firm there where we 
were attended to by a senior American and a 
local lawyer. Soon afterwards it became evident 
that local lawyer knew more about the law and 
how it worked. The American lawyer was purely 
a translator. The disparity in fees for the local 
lawyer was very glaring as he was getting only a 
pittance in comparison to the American lawyer 
who was getting the lion’s share. I remarked to 
the American lawyer that I did not see for his 
involvement any further. That statement from 
me did not go down well with him and he did not 
return for the afternoon session and we were as 
good without him afterwards”. 

Muker fears for the worst and envisions Malaysian 
lawyers going down that road one day. “Our 
lawyers may not be able to communicate with 
international clients when conducting their 
negotiations or advising on the law. With the 

“There are quite 
a few young 

advocates out 
there who are 

brilliant and 
who will be 

leaders at the 
Bar. I foresee 

a big gulf 
between the 

very best and 
the rest lagging 

behind”
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opening up of  the legal services to 
the outside world this shortcoming 
may come to haunt us. It is not good 
enough to say teach science and 
maths in English. It is a language you 
have to live and be part of  you. One 
cannot learn English through maths 
and science”

Having said that Muker was of  the 
opinion that it was not the case of  a 
slide all the way as there were enough 
lawyers at the Bar who are computer 
savvy and who are intrinsically 
clever. “There are quite a few young 
advocates out there who are brilliant 
and who will be leaders at the Bar. I 
foresee a big gulf  between the very 
best and the rest lagging behind”.

He further emphasised pressure in 
practice is also going to grow by 
leaps and bounds. “When I started 
it was common for a client to come 
and say make a demand for money 
owed. But today a client will come 
with his financial controller and 
accounts executive in tow carting all 
the documents along and his burning 
question is how soon you can apply 
for an injunction to freeze the debtor’s 
bank account and recover his monies. 
There is a dramatic shift in the way 
we are going to practice our craft in 
the future and this shift is global. We 
have advanced tremendously from 
where we were”.

Muker said foreign investors looked for a stable government, 
a sound legal system and peace in the country and these were 
the core ingredients in order for the country to prosper. 
“Even in the ASEAN region all legal documents like joint 
venture and supplier agreements are in English and in the 
event of  a dispute usually the choice of  forum for arbitration 
is Singapore”.

He added, “We have an excellent regional centre for arbitration 
here which has grown by leaps and bounds in the last few 
years. We’ve got to instil confidence for parties to come 
here as it will work out cheaper. The current director of  
the centre Professor Dato’ Sundra Rajoo has left no stone 
unturned to make the centre what it is today. His dedication 
and commitment is second to none”.

He said the Kuala Lumpur High Court has Intellectual 
Property, Admiralty and Commercial divisions and it was 
a move in the right direction to keep up with rest of  the 
world. “In years to come lawyers will have to pick areas of  
niche practice to develop their skills. However I must qualify 
that by saying young lawyers should not specialise until they 
have a sound basic grounding in the law before they pick a 
specialised area of  the law”. 

Looking back Muker said that when he first joined the Bar 
lawyers were very ethical and they treated practice at the Bar 
as a profession as opposed to a business compared to today. 
However he felt this erosion was universal because in order 
to survive in this age and time one has to run one’s practice 
along commercial lines.

“Many enter the Bar and leave within a short time. It’s the 
sheer pressure of  work. The nature of  practice is such you 
have more targets. There is also the pressure of  achieving 
billable hours and produce excellent quality of  work at the 
same time and usually at short notice. There is no short cut 
at the Bar. Its work, work and more work”, he added.
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Asked about good ethics and manners at the Bar 
Muker responded, “ If  you ask our generation 
where one learnt manners one’s would say 90 per 
cent of  it from parents and five  from teachers 
and the remaining five more from one’s peers. The 
modern generation is likely to say 90 per cent of  
it came from the maid and the balance five from 
teachers and peers each”.

Coming round to the subject of  rude presiding 
officers the veteran counsel said, “If  you have 
rude presiding officers be polite and firm with 
them. There was this landlord and tenant dispute 
I was handling once, where my client was the 
defendant, and he had always appeared in court 
for the hearings diligently prior to this. On that 
particular morning my client did not turn up 
but my clerk brought a medical certificate later 
in the morning. The presiding officer sniggered 
and passed a snide remark as to how much I had 
paid for it. I asked the presiding in a firm tone: 

“what did you say 
Yo u r  H o n o u r ?  
I  i m m e d i a t e l y 
followed it by saying, 
“I will see you in 
chambers with my 
opponent”. I relayed 
the message through 
the court interpreter 
that I wanted an 
apolog y in open 

court because that is where the remark was 
made. I also warned that if  this did not take place 
I would go directly to the High Court judge with 
my complaint. The presiding officer came out in 
open court and apologised”.

Muker said he has the late GTS Sidhu and Jeffery 
Fernandez to thank for getting him involved in 
state Bar affairs at a time when all practising 
lawyers in Selangor and Kuala Lumpur came 
under the auspices of  the Selangor Bar. “I think 
the break came about because the Kuala Lumpur 
Bar was getting too big to manage as a single entity.

“At the time of  the split my concern wasn’t so 
much as to the fixtures and fittings and equipment 
but getting a workable library set up for the use 
of  the Selangor Bar members who had often to 
travel to Kuala Lumpur for their research,” he said.

He continued, “We were fortunate there were 
donations in the form of  books and we were also 
able to lay our hands on some second hand books. 
I am happy to note that the library is now well 
equipped and patronised by members and not to 
mention that in the process we acquired a building 
to house the secretariat. In this respect the Bar 
Council was most generous to have granted us an 
interest free loan to finance the building”.

Muker touched base with his Inn when he was 
elected the President of  the Malaysian Chapter of  
The Honourable Society of  Grays Inn (Grays Inn 
Alumni) on 29 November 2013. One his visions 
is to moot dinners styled along dining at the Inns 
of  Court in London..

“Ideally I would approach the other alumni of  the 
various Inns of  Court here and propose the idea.  
It should be a joint effort by all the alumni here 
.Perhaps we could invite the crème de le crème of  
the law students in the various institutions here at 
their behest and cost on a regular basis. This would 
be one way of  nurturing the future generation of  
lawyers here”, he said. 

Ad Rem has reflected on Muker’s 40 years at the 
Bar - a milestone which he would be breaching 
this year- and the score stands at 1-0. Soccer lost 
and the law won and we are not complaining.

Muker in a pensive mood at his 
apartment in London.
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Flashback!!!! A Report that Appeared In The Straits Times on 15 February 1922. The 
Firm’s Founding Partners, Hastings Argued A Case In The Court Of Appeal In Kuala Lumpur
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INTERVIEW WITH THE SELANGOR BAR 
CHAIRMAN - - Vishnu Kumar

AdRem: A year has come and 
gone since you were elected into 
office. What were the strides 
made?
 
Chairman: I instilled the concept 
of  efficiency, performance and get-
ting things done to the Committee 
so that the Committee Members             

practice it in their duties and in the running of  their respec-
tive portfolios. When they performed in this manner, which 
they admirably did, then everything-else fell into place. One 
of  the ways, which we did, was to show that we are an en-
tity which truly fights for lawyers’ rights and interest. The 
reason being, when our Selangor lawyers face any problem, 
they would turn to us. A current problem needs to be ad-
dressed promptly. All previous good work and praises count 
for nothing if  a current issue is not addressed. When we 
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respond swiftly and follow up with 
the issue, our members will know 
that we are behind them, that we are 
taking action and we are serious in 
our work. I made it a point that no 
lawyer should feel left out. They can 
come to us and we will help them. 
Even if  it is a difficult issue, we must, 
as their leader and representative, ad-
dress it. The day when one is afraid 
to deal with a difficult issue, that is 
the day when one should no longer 
lead. 

Ad Rem: Both the Selangor Bar 
and Kuala Lumpur Bar have been 
producing younger and younger 
chairman in the past few years. Is 
this a good trend and will it con-
tinue?
 
Chairman: It is not right for me to 
comment about KL Bar. I can only 
comment on Selangor Bar, which 
I will do so. Your question has two 
aspects to it. I will first answer on 
the first aspect namely “produc-
ing younger and younger chairman 
in the past few years”.  As far as I 
know, the last two chairmen of  Se-
langor Bar namely Mr. Rajpal Singh 
and Mr. Kanarasan were about 15 
years in practice when they took of-
fice. When I took office in February 
2013, I too was about 15 years in ac-
tive practice.  The number of  years in 
active practice is vital because there 
is no substitute for experience. The 
active practice would broaden one’s 
horizon in the approach and the way 
to deal with people and challenges. 
When I say active practice, it means 
doing good legal work and having 
good guidance from good mentors 
where foundations and core values 
are built and nurtured. Out of  the 15 
years, for 9 years I was fortunate to 
work with one of  the great advocates 
this country has ever produced and 
one of  the doyens of  the Bar namely 

the late Mr. K.S. Narayanan. I learnt a lot from him. Further, 
I was in the Main Committee for 3 years, in charge of  the 
Civil Law Court Liaison Committee. When I was in charge 
of  this portfolio, I made sure this Sub-Committee was not 
merely for show. A lot of  us remember the bad old days 
of  the Shah Alam Courts as I too, went through such ex-
perience.   I wanted to change it. I went to the ground and 
worked together with the Courts.  Today, it is better than 
what it was before. All these experiences helped me dur-
ing my tenure as Chairman. I was also fortunate to serve 
under two chairmen i.e. Rajpal Singh and Kanarasan. Each 
had their own distinctive style which I observed and learnt. 
Another important feature is,  to have a large number of  
your Committee Members to be at least 10 to 15 years stand-
ing, which I was fortunate to have. With such standing, they 
would at least have sufficient experience to deal with chal-
lenges and contribute ideas in a meeting in a more meaning-
ful and effective way.  All these factors cumulatively gave me 
a good platform to perform the Chairman’s post.

On the second aspect, namely “whether this is a good trend 
and will it continue”, well, my fervent hope is, whoever takes 
over as Selangor Bar Chairman, he or she should at least be 
15 years standing in active practice, have a good standing in 
the Courts, has sound legal knowledge, is respected amongst 
his peers, has served at least 3 years in the Main Commit-
tee and has a large number of  the Main Committee Mem-
bers who have around the same number of  years in practice. 
This will assist in deliberating on matters because with such 
wealth of  experience, the discussions would be more practi-
cal and effective rather than dealing with unnecessary lofty 
ideas or half  baked ideas. Further, imagine if  there is a meet-
ing with the higher authorities, and the Chairman and all the 
Main Committee Members have limited years standing. How 
would the higher authorities perceive the Chairman and the 
Committee Members of  limited years standing? Would the 
higher authorities take the Committee’s views of  limited 
years standing seriously? Maybe but I doubt it, in my view. 

Ad Rem:  What is the current strength of  Selangor Bar 
in terms of  numbers? What are the challenges that 
come with increasing number?
 
Chairman: There are about 4,900 lawyers registered in Se-
langor. The sheer volume itself  will inevitably give rise to 
a greater probability of  problems when our lawyers deal 
with the judiciary or the relevant authority depending on the 
area of  practice which they are practicing. Consequently, the 
Chairman and the Main Committee must sacrifice more time 
to deal with such issues. Though, one has to balance with 

“The day when 
one is afraid to 
deal with a 
difficult issue, 
that is the day 
when one 
should no 
longer lead”.
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their legal work & practice, family & 
personal life and Committee work, 
nevertheless, one has give their her-
culean effort in running their respec-
tive portfolio and resolving issues 
in protecting the lawyers rights and 
interests. Gone are the days where 
these positions are used to enhance 
one’s cv and one’s self-interest. We 
are appointed by the members. We 
are answerable to the members. 
If  one cannot perform, then one 
should leave and let others do the 
job. That is why I said earlier, the 
concept of  efficiency, performance 
and getting things done are notions 
which are the key factors in running 
the Selangor Bar Committee. With-
out it, we are nothing.  

Ad Rem: Are the resources available to Selangor Bar, 
sufficient to cope with an ever increasing membership?
 
Chairman: Currently, yes. Nevertheless, even if  the mem-
bership increases, which it will, the Selangor Bar Commit-
tee must be proactive. We cannot simply say “What to do?” 
We also cannot simply use the same old methods to run Se-
langor Bar. But I am not saying for one moment to get rid 
of  the old ways lock, stock & barrel. I am realistic. The old 
ways will form the foundation of  our core values. We have to 
build, improvise and improve on it. Plans must be initiated. 
For example, the need for more staff  if  the situation war-
rants it, the need to co-opt members to the Main Commit-
tee if  a particular portfolio becomes more taxing, the need 
to get Committee Members who are committed rather than 
having deadwoods, the need to be more efficient and the 
need to stay relevant. These are all realities which we must 
face and must do. Otherwise, we will be overwhelmed and 
will lose our edge. It will be the beginning of  mediocrity if  
we ever take that path.  

Ad Rem: Has the Key Performance Index (KPI) which 
was put in place for judges a while ago borne any posi-
tive results or has it faded into oblivion? Are there any 
complaints about backlog in the Selangor courts? 
 
Chairman: The judiciary has said there is no such thing as 
KPI. Nevertheless whether there is KPI or not or whatever 
term it is called, one thing is important, the need for the 
cases to proceed, heard and determined without sacrific-
ing fair trial and justice. The Courts in Selangor have been 
proceeding with cases diligently though we do require more 
judicial officers and judges in the Shah Alam Courts and in 
the Selangor Courts in general. Further, although we have 
not received any complaints on backlog, nevertheless, more 
cases are being registered in Selangor these days. There are 
more people in Selangor these days. People are more edu-
cated though not necessarily wise. People tend to be more 
litigious these days. However the manpower of  judicial of-
ficers and Judges remains inadequate. We requested for more 
judicial officers and Judges. Our rationale is simple. More 
judges means, the files will be distributed and the lawyers 
may feel that the judges will have more time to actually hear 
the case rather than rushing through the case. Though there 
is some success, it is insufficient because of  the sheer vol-
ume of  cases.  We will continue to knock on the doors of  
the Palace Of  Justice to advocate and to ensure a resolution 
on this issue. 

“If one cannot 
perform, then 
one should 
leave and let 
others do the 
job”.
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Introduction
The idea of  the East Asia Economic 
Group was first mooted in 1992 by 
Tun Dr. Mahathir Mohamad, the 
then Prime Minister of  Malaysia. The 
grouping of  Association of  South-
East Asian has come a long way. It is 
now known as ASEAN.

The aim of  this paper is to look into 
the implementation of  international 
agreements in ASEAN now that there 
is  a charter in existence.

The Charter of  the Association of  
the Southeast Asian Nations was 
given effect on the 20th November 
2007. However came into force in 
December 2008 after it was ratified by 
all 10 member countries. Incidentally 
this Charter may be reviewed after 
five years after its entry into force 
or as otherwise determined by the 
ASEAN Summit as provided for 
under Article 50.

In effect there could be a review. This 
is because the word applied is “may” 
or as determined by the ASEAN 
Summit. It is respectfully submitted 
a review needs to be done some at 
stage or recommendations be put in 
place by parties who have an interest 

especially the Asean Law Assembly (ALA) for the members 
of  ALA are in the forefront of  any legal development.

Articles 2 -Principles interalia state as follows:-
2(j) Upholding the United Charter and international law, 
including international humanitarian law, subscribed to by 
ASEAN Member states.

Article 3 -Legal Personality of  ASEAN

ASEAN, as an intergovernmental organisation, is hereby 
conferred legal personality.

Article 5 -Rights and Obligations
 2.  Member States shall take all necessary measures,  
  including the enactment of  appropriate domestic   
  legislation, to effectively implement the provisions of  
  this charter and to comply with all obligations of  
  membership.
 3.  In the case of  a serious breach of  the Charter or non-
  compliance, the matter will be referred to Article 20.

Article 20- Consultation and Consensus
 1. As a basic principle, decision making in ASEAN shall 
  be on consultation and consensus basis.
 2. Where consensus cannot be achieved, the ASEAN 
  Summit may decide how a specific decision can be 
  made.
 3. Nothing in paragraphs 1 and 2 of  this article shall affect 
  the modes of  decision-making as contained in the 
  relevant ASEAN legal instruments.
 4. In the case of  a serious breach of  the Charter or 
  non-compliance, the matter shall be referred to the 
  ASEAN Summit.

The ASEAN Chapter
Implementation of International Agreements within its Framework  By: T. Tharumarajah  

To have striven,
To have made an effort,
To have been true to certain ideals
This alone is worth the struggle.
We are here to add what we can to,
And not get what we can, from life.
                                                                                            

Sir William Osler
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Article -52 Legal Continuity
 1. All treaties, conventions, agreements, concords, 
  declarations, protocols and other ASEAN instruments 
  which have been in effect before the entry into force 
  of  this Charter shall continue to be valid.
 2. In case of  inconsistency between the rights and 
  obligations of  ASEAN Member States under such 
  instruments and this Charter, the Charter will prevail.

In considering these Articles one can see that the provisions 
are clear in so far as their intentions are concerned. In fact 
I would go to say that the agreements entered into by the 
Member States among themselves, and with others outside 
the ASEAN region are valid. The Member States have a 
legal obligation to ensure through their domestic laws take 
the necessary action to ensure the implementation of  the 
obligations under this chapter.

The short answer to the issue raised in this paper is simple. The 
international agreements entered into, pre-Charter including, 
are all given legal effect simply by virtue of  the provisions 
herein. However we all know this is an oversimplification.

However it is my respectful view that the Charter which has 
been given legal effect and a legal effect and a legal personality 
carries with it a new avenue which could bring about new legal 
challenges to ASEAN Member States and ASEAN Member 
States must be prepared for this. I would hasten to add that in 
same context the European Union too has legal personality.

application of International law in Malaysia
The application of  international law in a national legal system 
is mainly seen in the context of  the doctrine if  incorporation 
and transformation. The doctrine of  incorporation accepts 
international law as automatically incorporated in municipal 
law. This means that ipso facto part of  the legal system and 
is applied accordingly by the courts concerned.

The doctrine of  transformation on the other hand does not 
see international law as part of  the national legal system but 
requires some action to be taken by the authorities concerned 
before that law becomes part of  the local legal system. That 
means under the transformation doctrine international law is 
not ipso facto part of  the local laws. An enabling Act of  the 
Legislature or Statute would be passed to give effect to the 
international law in question.

In ASEAN we have 10 countries who have signed the 
Charter and I will concentrate essentially on the application 
of  international agreements in the Malaysian context.

application Of International Treaties in Malaysia
The Malaysian Constitution unlike some countries like those in 
the European Union which have specific general provisions in 
their constitution which allows for the application of  general 
international laws in the local laws. The Malaysian Constitution 
however is silent as to the status of  these laws or treaties.

Having said that, there are specific provisions in the Malaysian 
Constitution which anticipates or enables Parliament to make 
laws relating to international Treaties .  Article 74 (1) of  the 
Malaysian Constitution states as follows: 

Parliament may make laws with respect to any of  the matters 
enumerated in the Federal List or the Concurrent List. The 
Federal List in the Ninth Schedule includes:
 a)  The External Affairs, including (a) treaties, agreements 
  and conventions with other countries and all matters 
  which bring the Federation into relation with other 
  countries;
 b)  Implementation of  treaties, agreements and convention 
  with other countries;

Therefore it can be concluded that the Malaysian Constitution 
and the Federal List empowers the Malaysian Parliament 
exclusive jurisdiction to legislate matters with respect to 
treaties, agreements and conventions. It would mean that the 
Federal Legislative authority has the power make laws for the 
operation of  these treaties in question, locally.

One has to look at the power of  the Malaysian Executive. 
Article 39 of  the Malaysian Constitution states as follows:

The executive authority of  the Federation shall be vested 
in the Yang Di Pertuan Agong (His Majesty the King of  
Malaysian) and exercisable by HM or by the Cabinet or any 
Minister authorised by the Cabinet. In this context one would 
assume that the power given to the Monarch would generally 
be exercised by the Cabinet.

Again in Article 80(1) of  the Malaysian Constitution the 
executive authority extends to all matters with respect to 
which Parliament may make laws. Therefore it is clear that 
the treaty making power lies with the Executive or the Federal 
Government of  Malaysia.

Judicial Pronouncements in Malaysia
 a)  Noorfadilla Binti Ahmad Saikin v Chayed bin 
  Basirun & Ors and 4 others Shah Alam High Court 
  (2012) 1 MLJ 832
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This was a case involving an untrained 
teacher who had an offer of  employment 
as a temporary teacher which was 
wi thdrawn when she answered 
affirmatively she was pregnant.

The High Court ruled that she was 
discriminated and applied the United 
Nations Convention in Elimination of  
All Forms of  Discrimination against 
Women (CEDAW). Malaysia has been a 
signatory to the convention since 1995.

The Court applied Article 11 of  the 
Convention and this was binding. 
This is a situation where the court has 
given recognition to an international 
agreement. However as I understand 
it the government is appealing this 
decision.
 b) Government of  the State 
  of  Kelantan v Government of  
  the Federation of  Malaysia and 
  Tunku Abdul Rahman Putra Al-
  Haj. (1963) 1 MLJ 355

This case involved an international 
treaty which was challenged the 
constitutionality of  the Malaysia 
Agreement. This agreement was signed 
by the United Kingdom, the Federation 
of  Malaysia, Singapore, Sabah and 
Sarawak.

The thrust of  the argument by the 
Kelantan government of  the day was 
that consent of  all the states in Malaysia 
was required. The Court applied Article 
39 and 80 of  the Malaysian Constitution 
and affirmed the Malaysia Agreement. 
The court saw fit to say that there was 
no need for any consultation with the 
States of  Malaya under the Constitution.
 c)  MBF Capital Bhd & Anor V. 
  Dato P.Paramaswamy (1997)3 
  CLJ 972.

The High Court of  Malaya applied the 
International Organisations (Privileges 
and Immunities) Act 1992 in giving 

immunity to Dato P. Paramaswamy 
who was the United Nations Special 
Rapporteur. He sued for defamation and 
the immunity was extended to Dato P. 
Paramaswamy.

In essence it would not be wrong to state 
that in Malaysia the Executive has the 
power to make to make treaties but the 
power to give to give legal effect to the 
treaty lies with the legislative authorities. 
However it is to be pointed out treaties 
affecting individuals that is private lives 
of  a person or changes to the domestic 
law cannot be affected unless the 
domestic legislature make the required 
amendments.

Therefore it can be safely concluded 
that in Malaysia the doctrine of  
transformation has to be effected. Even 
if  the Cabinet has ratified a treaty and 
therefore binding on the government 
of  the day that treaty has no legal effect 
unless the Legislature has passed the 
relevant legislature to give effect to the 
treaty.

Some examples of  such Treaties are:
 (a) The Diplomatic Privileges 
  (Vienna Convention) Act 1996 
  as amended in 1999, to give  
  effect to the Vienna Convention 
  on Diplomatic Relations 1961.
 (b) The Geneva Conventions Act 
  1962 to give effect to the Geneva 
  Conventions for the Protection 
  of  the 1949 War Victims
 (c) United Nations Convention 
  in Elimination of  All Forms 
  of  Discrimination Against 
  Women. (CEDAW)
 (d) International Organisations 
  (Privileges and Immunities) Act 
  1962 to give effect to 
  the Convention on Privileges and 
  Immunities of  the United 
  Nations 1946
 (e) Convention on the Rights of  the 
  Child.
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  The Malaysian government 
  has indicated recognition of  the 
  International Criminal Courts 
  but to date no formal 
  announcement has been made. 
  Of  course legislation has to be 
  passed to give effect to the same.

The European Union
The first European Commission President Walter Hallstein 
stated as follows:
“one reason for creating the European Community was to 
enable Europe to play its full part in world affairs”.

His view was: it was vital for the European Community to 
speak with one voice and to act as one in its economic relations 
with the outside world. I do not think we in ASEAN are far 
off  from this view.

The United Kingdom joined the European Community on the 
1st Of  January 1973. The British were considered a “reluctant” 
European, Today the British are not in agreement with the 
Euro Dollar. In trying to reach agreements with the other 
members of  the European Community over the financial 
crisis looming Europe, United Kingdom has been left out.

The above is merely to illustrate the immense issues facing 
the EU despite over 30 years of  membership. I wish to pause 
here with the words of  the first Commission President when 
he said “one reason for creating the European Community 
was to enable Europe to play its full part in world affairs”.

United Kingdom unlike its members does not have a written 
constitution. I do not propose to go into details about the 
legislation passed by the Houses of  Commons and the Lords. 
However we know that UK a simple Act was passed to give 
effect to its membership.

Article 10 of  the European Community is important. This 
provision prohibits member states to act against the objectives 
of  the Treaty. It states as follows:

“Member States shall take all appropriate measures, whether 
general or particular to ensure fulfillment of  the obligations 
arising out of  this Treaty or resulting from action taken by 
the institutions of  the Community. They shall facilitate the 
achievement of  the Community’s tasks”.

“They shall abstain from any measures which could jeopardize 
to attainment of  the objectives of  the Treaty”

In understanding EU Law, (Thompson Sweet and Maxwell 
2008) the authors seem to suggest this provision is rudimentary.

Contrast with Article 5 (2) and (3) of  the ASEAN Charter.

In comparison the ASEAN Charter makes it obligatory to 
take all steps including appropriate domestic enactments to 
effectively implement the provisions and obligations of  the 
Charter. However there is no corresponding provision to 
prohibit any action that would jeopardise the Charter.

Should there be any such provisions in respective legislature 
of  Member States?

The European Court of  Justice in Factortame 2 has ruled 
that the in effect the National Courts in application of  the 
principle of  cooperation laid down in Article 10 of  the EEC 
treaty, to ensure the legal protection which persons derive 
from the direct effect of  provisions of  the Community Law.

Therefore if  we take the above case as a guide we in ASEAN 
have such obligations and the courts have such obligations 
to ensure the provisions of  the Charter are carried through.

The EU’s Treaty making capacity:

The original EEC Treaty set out clear provisions on the 
conclusion of  international agreements between the 
Community and third countries or international organisations. 
In the case of  Costa v ENEL the ECJ stated:

“By contrast with ordinary international treaties, the EEC 
Treaty has created its own legal system…… By creating 
a Community of  unlimited duration, having its own 
institutions, its own personality tis own legal capacity and 
capacity of  representation on the international plane and 
more particularly, real powers stemming from a limitation 
of  sovereignty or transfer of  powers from the states to the 
community, the Member states have limited rights albeit within 
limited fields and thus have created a body of  laws which 
binds both their nationals and themselves”.

The EU has clearly identified its self  where member countries 
have the right to enter into international agreements and 
where there are limited rights. The necessity of  a common 
approach towards its relationship with its neighbours and 
third countries being vital to the European Community, the 
European Community developed political and strategies.

There was the Common Foreign and Security Policy (CFSP) 
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known as the second pillar of  the EU. 
This provides for limited cooperation 
military co-operation between Member 
States.

The there is the Neighbourhood Policy. 
This seeks to minimise the economic 
and social disparities with its neighbours. 
The broader objective here is to develop 
an ethical foreign policy by bringing 
together economic and political, 
administrative and human rights norms 
in one coherent policy.

I do not have the capacity to go into 
details as this stage on the details of  
these pillars stated above. However 
one point to be made is that the 
center of  these political norms is the 
notion of  European Human Rights. 
This is foundation for the European 
Community. One of  the aims of  the 
CFSP is to export the EU standard of  
human rights in their co-operation with 
third countries.

There are four types of  international 
agreements involving the European 
Community and Member States which 
can be identified as follows:
 (a) International agreements   
  concluded by EC in areas of  
  exclusive competences and 
  without the involvement of  the 
  Member States;
 (b) International agreements 
  concluded by the EU in pillar 2 
  or 3 matters without the 
  participation of  the Member 
  States;
 (c) International agreements 
  concluded by the EU/EC 
  together with Member States in 
  areas of  shared competence; and
 (d) International agreements where 
  competence rests solely with 
  Member States.

ASEAN’s Treaty making capacity:
In article 41 which deals with Conduct 

of  External Relations, and in Article 41 
(7) clearly spells out that ASEAN may 
conclude agreements or sub-regional, 
regional and international organisations 
and institutions. The procedures for 
these will be prescribed by the ASEAN 
Coordinating Council in consultation 
with ASEAN Community Councils.

In the ASEAN Charter we have Articles 
43, 44 and 45 which provides for 
ASEAN Committees in third countries 
and international organisations, States 
of  external parties and ASEAN’s 
relations with the United Nations and 
other international organisations and 
institutions respectively.

The ASEAN Foreign Ministers shall 
determine the rules of  procedures 
under Article 43 and under Article 44 
the ASEAN Foreign Ministers have 
the capacity to confer the status of  its 
external parties. In its relations with the 
UN the ASEAN Coordinating Council 
would decide the participation in the 
other international organisations and 
institutions.

There are only rudimentary provisions 
in the Charter at this stage. There needs 
to be established procedural rules under 
Article 44 and 45 accepting the fact that 
the ASEAN Foreign Ministers Council 
has the power to determine the rules of  
procedure under Article 43.

The European Court of  Justice has 
ruled on the EU’s capacity to contract 
with third countries which is set out in 
the Treaty of  Amsterdam. See the dicta 
of  The European Court of  Justice in 
Costa v ENEL above.

There are other cases which reflect this 
very important declaration which has 
to be noted. However my comment 
earlier was that UK had merely enacted 
an Act of  Parliament to give effect to 
its membership.
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We have not reached the stage where an Act of  Parliament 
needs to be passed to give effect to ASEAN membership. The 
question is, are we going to move to do this or should we? My 
respectful view is that, that may be an inevitable conclusion.

Coming back to the question in hand and the Charter can the 
Member States in ASEAN enter into international Treaties 
on their own accord? Subject to existing provisions and the 
Charter it is submitted they can.

I must immediately state I have not been able to look at each 
Member State and how the Charter may effect that Member 
State, for restraint of  time mainly. Therefore I will look at 
Malaysia and its possible application to the ASEAN region.

The courts in Malaysia and perhaps in ASEAN apply 
Customary International Law so long as it is established rule. 
ASEAN with its ideals and objectives is not going to remain 
isolated. It has a role to play in the international arena.

International relations are governed by such customary laws. 
A treaty which is signed binds only the parties. However 
a rule customary law binds all States. However States that 
persistently object to such a rule may not bind itself  to the 
accepted customary rule.

A Malaysian court initially did not accept Customary 
International law in PP v Narogne Sookpavit (1987)2 
MLJ 100. The High Court did not agree with Counsel for 
defendant who submitted that international customary law 
was part and parcel of  Malaysian law citing no evidence was 
led to that effect.

However oddly enough the same Section 3 of  the Civil Law 
Act 1956 and held that there was no doubt that Malaysia 
continues to adhere to pure absolute doctrine of  State 
immunity when it comes to the question of  impleading a 
foreign sovereign who refuse to submit.

Suffice to say that the Federal Court(then known as the 
Supreme Court) in Malaysia in Commonwealth of  Australia 
v Midford (Malaysia) Sdn Bhd (1990) 1 CLJ 878 held that 
restrictive doctrine on sovereign immunity could be applied 
here subject to the legislative authority to define and extent 
of  sovereign immunity in Malaysia.

It is my respect view that in so far as ASEAN is concerned 
we have a long way to go. The interview with Datuk Hsu 
King Bee who retired as the First Malaysian Permanent 
Representative to ASEAN, reported in the Star was asked 

this question among others;

The ASEAN Charter is an important document that serves as 
a roadmap in strengthening ASEAN as a regional institution. 
How do you see its evolution?

“The Charter adopted in November 2007 not only codified 
prevailing norms governing the conduct of  interstate relations 
but behaviour of  State towards their own people. For the 
first time references were made to an ASEAN document on 
adherence to the principles of  democracy, the rule of  law 
and good governance, respect for and protection of  human 
rights and fundamental freedoms. It also set out the guiding 
principles and purposes of  ASEAN.

The adoption of  the Charter represented a historical milestone 
for ASEAN in a sense that is a binding Treaty in terms of  
international law. And while the purposes of  the document 
outlined are ambitious, the character of  the document, given 
the diversity within ASEAN is pragmatic”.

It is a fact that this Treaty is binding on all Member States. 
It is also a fact that the purposes outlined are ambitious and 
pragmatic. However I sincerely hope that the goals will be 
reached within the deadlines set.

The establishment of  the ASEAN Community is set at 2015 
when Malaysia takes over the Chair from Myanmar. Time 
will soon dawn upon ASEAN and ALA to start work on 
establishing the institutions required to forge ahead towards 
the ideals of  an ASEAN Community.

However in order for the ASEAN Community to take off  
the ground some institutions have to be formalised to assist 
Permanent Representatives and the Coordinating Council.

ASEAN Member States are very much on their own despite 
the Charter. The objective of  an ASEAN Community by 2015 
is not far off. Are the Member States ready for the effect of  
an ASEAN Community?

When we observe the workings of  the European Community 
there are complex rules and laws that govern the agreements 
signed by the Member States. There are regulatory bodies 
and sanctions if  there are breaches of  any agreement or even 
breach of  the policies agreed upon.

Therefore ASEAN indeed has a lot to do to enable the 
Community to work together for failure to have any firm 
ground rules apart from the Charter; it would only be effect 
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in the aspirations of  the Charter.

ASEAN Member States have an 
obligation to initiate such steps to 
enable the Charter’s objectives and 
aspirations be effected. Member States 
in doing so will make it easier for the 
implementation of  the policies of  
ASEAN. The failure of  such steps 
would only delay implementation of  
agreements within ASEAN let alone 
international agreements.

In any event for international agreements 
there has to be a cohesive and common 
platform for ASEAN. Member States 
cannot afford to go it alone. There 
has to be some ability for Member 
States to act on their own when signing 
international agreements yet in some 
areas there has to be strict regulation 
for example security and economic 
concerns. ASEAN can look at the broad 
categories implement by EU.

Mr Andrew Khoo in his paper “The 
Role of  ASEAN in the MYANMAR 
Impasse: Conflict, Confrontation or 
Compromise” raised the question; 
Will the Charter work? The writer 
was skeptical in the effectiveness of  
the Charter although he remained 
optimistic. He blamed the lack of  
transparency at the stage of  drafting.

Though his paper was much on 
Myanmar at the material point, perhaps 
it is fair to say much water has flowed 
under the bridge.

However there are many concerns 
in his paper which needs to be 
addressed. Dealing with international 
agreement and human rights he cites 
the lack of  recognition or ratification of  
International Treaties or Conventions by 
governments.

ASEAN Member States must do all 
it can to ensure that these accords are 

given immediate recognition for failure 
to do so will not only bring disparity in 
the approach by ASEAN as a group but 
ASEAN’s effectiveness will always be in 
question. Furthermore for the Charter 
may be effete in its aspirations and 
objectives as envisaged by our founding 
leaders.

One possible immediate action would 
for ALA to reach out to the Permanent 
Representatives and to propose 
Rules of  Procedure and policies for 
implementation of  Treaties signed by 
ASEAN Member States. Once this is 
done ASEAN probably need a formal 
mechanism for dispute settlement.

The EU has the European Court of  
Justice. Do you need such a court in 
ASEAN?

Professor Walter in his paper The 
ASEAN Charter Dispute Settlement 
in the 2009 ALA Assembly which I 
respectfully agree with when he quite 
candidly said”……..it is necessary 
that there should be some  means of  
peacefully settling disputes amongst 
member states. In the absence of  a 
formal dispute settlement mechanism 
disagreements between members could 
fester for years and generations and get 
in the way of  closer cooperation. Thus, 
for the sake of  ASEAN’s credibility there 
has to a way of  resolving disagreements 
without being disagreeable”.

ASEAN’s highest body the Summit has 
a final say in dispute resolution. With 
respect as Professor Walter Woon says 
this is not a judicial body. In any event 
disputes could be referred to the UN’s 
International Court of  Justice. However 
why not our own ASEAN Court of  
Justice? In the advent of  this Charter it 
is imperative ASEAN moves forward 
to establish such a Court to resolve 
disputes in relations to international 
treaties.
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Bibliography: 
The ASEAN Charter.

ASEAN Charter: Taking ASEAN to New Heights 10th 
General Assembly.

Insaf  ( The Journal of  the Malaysian Bar Vol XXXIV No: 2)

Understanding EU Law London Sweet and Maxwell 2008

The Sunday Star 8 January 2012

The Role of  ASEAN in the Myanmar Impasse: Conflict, 
Confrontation or Compromise ( Andrew Khoo)

The Constitution of  the United Kingdom D.G.T. William 
CLJ 31 (1) pp266

Fundamental Freedoms in a Written Constitution (Michael 
J. Beloff  QC)

The fact of  the matter is that, most of  us realize ALA cannot 
see the Summit resolving all issues that are bound to rise 
and if  any cannot be left to the limited means of  disputes 
resolution as perceived in the ASEAN Charter. It is my firm 
belief  that disagreements with any International Agreement 
within ASEAN or third parties cannot be resolved adequately 
in the current settlings for many reasons.

Conclusion:
If  I may refer to a remark made in a paper presented by the 
Honourable Michael J. Belof  QC, at the 14th Malaysian Law 
Conference in December 2007 when he attended a conference 
in honour of  Lord Cooke in 1997.
 Michael Belof  QC represented the Government of  
 Brunei against a claim for wrongful imprisonment brought 
 by a former detainee under the national security legislation. 
 He was an English Silk, opposed by an Australian Queen’s 
 Counsel from the Bar of  New South Wales. Michael Belof  
 QC was instructed by an English expatriate solicitor 
 practicing in Malaysia. The Judge a New Zealander by birth 
 had spent much of  his judicial career in the Supreme Court 
 of  Hong Kong. The Appeal Court was a peripatetic one 
 shared with Gibralter, Sir Denys Roberts whose 
 distinguished legal career had also embraced time in 
 Malawi.

 This was case involved a fundamental issue of  liberty 
 from different points of  departure was all spoken in 
 the same legal language.

Herein lays the challenge for ALA and the Charter. We have 
10 different nations with 10 different approaches but we must 
speak with the legal language to give effect to the intentions 
of  the Charter.

In closing let me just add about Ayurveda or Science of  Life. 
The entire earth is put into 5 but different complimentary 
elements, namely the sky, air, fire, water and earth. We know 
these have different properties but when put together in the 
right proportions, it leads to creation.

Therefore distinguished guests, when the different points of  
departure in ASEAN are put in the right proportions, they 
will definitely lead to life in the aspirations and objectives of  
the ASEAN Charter.

These excerpts are from the paper presented by 
T.Tharumarajah at the 11th ASEAN LAW ASSEMBLY 
CONFERENCE in Bali in 2012. The writer is a member 
of  the ASEAN Law Association-Malaysian Chapter.
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Issue : 
DOES AN UNSUCCESSFUL 
ATTEMPT IN  AN APPLICA-
TION FOR STRIKING OUT  A 
DEFENCE UNDER ORDER 
18 RULE 19 (1) OF THE RHC 
BAR A SUBSEQUENT AP-
PLICATION FOR SUMMARY 
JUDGMENT UNDER ORDER 
14 OF THE RULES OF THE 
HIGH COURT, IF THE TWO  
APPLICATIONS ARE BASED 
ON THE SAME FACTUAL MA-
TRIX?
[* pleadings would include statement of  
claim or defence (where appropriate) and 
summary judgment would include sum-
mary judgment of  a statement of  claim or 
a counter-claim (where appropriate)]

1. Supposing a Plaintiff  files an ap-
plication to strike out a Defendant’s 
statement of  defence and is unsuc-
cessful in his attempt. The question 
that arises: is the Plaintiff  estopped 
from bringing a summary judgment 
application if  he/was unsuccessful 
in striking out a statement of   de-
fence?

2. An unsuccessful application to 
strike out a defence means that there 
is a reasonable defence and that the 
pleadings disclose or  raise some 
question fit to be decided by the 
judge or that there is a triable issue.

3. In the Supreme Court case of  
Bandar Builder Sdn Bhd v United 
Malayan Banking Corp Bhd (1993) 
3 MLJ 36, Mohamed Dzaiddin SCJ 
held at page 44 :-
“This court as well as the court be-
low is not concerned at this stage 

with the respective merits of  the claims. But what we have to 
consider is whether the counterclaim discloses some cause 
of  action and, likewise, whether the defence to counter-
claim raises a reasonable defence. It has been said that so 
long as the pleadings disclose some cause of  action or raise 
some question fit to be decided by the judge, the mere fact 
that the case is weak and not likely to succeed at the trial is 
no ground for the pleadings to be struck out.(see Moore v 
Lawson (1915) 31 TLR 418 and Wenlock v Moloney & Ors 
(1965) 1 WLR 1238).”

4. An unsuccessful application for summary judgment 
means that there are triable issues, which simply mean that 
the pleadings (defence) or affidavit in opposition discloses a 
reasonable defence and that it raises some question which is 
fit to be decided by the judge. It is quite apparent and clear, 
and in fact logical to a certain extent, that the outcome of  an 
application to strike out a defence, based on a particular set 
of  facts, would be similar  to the outcome of  an application 
for summary judgment, based on the same set of  facts. The 
very reason to say this is because of  the approach taken in 
both the said applications, which are very similar.

5. Therefore, it can safely be said that if  it is clear that there 
are triable issues in an application to strike out a statement of  
defence, then there cannot possibly be any ground to grant 
summary judgment, if  both the applications are directly re-
lated to the same subject matter and set of  facts. This would 
inevitably lead to the logical and sensible conclusion that,  
upon an unsuccessful application to strike out a statement 
of  defence, a party should be  estopped and/or barred from 
raising the same issues which has been adjudicated upon or 
was disposed of  with finality,  in an application for summary 
judgment. In other words, a party should be estopped from 
bringing an application for summary judgment if  that party 
is unsuccessful in an application to strike out a statement of  
defence , as it would be an exercise in vain with no purpose 
and would be wasting the court’s time.

6. In the Court of  Appeal case of  Abdul Rahim Bin Abdul 
Hamid v Perdana Merchant Bankers Bhd (2000) 2 MLJ 417, 
Mokhtar Sidin JCA held at page 429:-
“In the JB action, the lenders’ application for summary judg-

UNSUCCESSFUL ATTEMPT IN  AN APPLICATION TO STRIKE OUT  A 
PLEADING UNDER ORDER 18 RULE 19 (1) OF THE RULES OF THE 
HIGH COURT  A BAR TO A SUBSEQUENT APPLICATION FOR 
SUMMARY JUDGEMENT  By:  A.P. PUTHAN PERUMAL
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ment on their counterclaim was made under O 14 r 5. It is 
clear to us that the counterclaim is directly related to the 
same subject matter where we have held that Carah’s claim 
is not scandalous, frivolous or vexatious and it did raise a 
reasonable cause of  action. As we have also held that there 
is a triable issue in Carah’s claim, we see no ground to grant 
summary judgment against Carah in the counterclaim.

Finally, let us now deal with the lenders’ application for sum-
mary judgment under O 14 r 1 against the four guarantors 
in the KL action, which is also related to the same term loan 
of  RM20m granted to Carah. We agree with the learned 
judge that for the lenders to succeed summarily without any 
trial of  the two consolidated actions, the lenders must in the 
very first place succeed in striking out Carah’s statement of  
claim in the JB action and in obtaining summary judgment in 
their counterclaim against Carah. However, as we have ruled 
against the lenders in their application in the JB action, their 
application for summary judgment in the KL action must 
also fail, as the outcome in the JB action will have a direct 
bearing on the KL action.”

7. Based on the above, it is quite clear that if  an application 
to strike out  a defence is unsuccessful, then, there can be 
no ground to  grant summary judgment, based on the same 
subject matter and set of  facts. Clearly the principle of  law in 
respect of  the doctrine of  issue estoppel comes in operation.

8. In the Supreme Court case of  Malayan United Finance 
Bhd V Noormurni Sdn Bhd & Anor (1988) 1 MLJ 395, Wan 
Suleiman SCJ held at page 396 , in referring to the Halsbury’s 
Laws of  England – 4th Ed. Vol 16 pada 1530:-

“This principle applies whether the point involved in the ear-
lier decision, and as to which the parties are estopped, is one 
of  fact or one of  law, or one of  mixed fact and law. The con-
ditions for the application of  the doctrine have been stated 
as being that (1) the same question was decided in both pro-
ceedings; (2) the judicial decision said to create the estoppel 
was final; and (3) the parties to the judicial decision  or their 
privies were the same persons as the parties to the proceed-
ings in which the estoppel is raised or their privies. Where 
one party has raised an issue which his opponent alleges is 
barred by issue estoppel the opponent can either plead the 
estoppel and leave the matter to be dealt with at the trial, or 
he can attempt to have the offending plea struck out.

What the learned judge did say in his judgment was, and we 
quote. “No doubt the giving of  leave to defend cannot be 
said to be a final judgment but in respect of  issue estoppel 
the question is not whether there is a judgment that is final 
but whether the issue that was adjudicated on was disposed 
of  with finality.”   ”

9. Therefore, it is clear that for estoppel to operate, there 
must be an adjudication upon issues  and not on technical 
objections.

10. The next very crucial question that arises is this: Was 
there an adjudication on merits or a judicial decision in the 
application to strike out the Defendant’s statement of  de-
fence. In other words, did the court, when making the order 
not to allow the Plaintiff ’s application to strike out the De-
fendant’s statement of  defence,  consider whether the  De-
fendant had a reasonable  defence or was the application not 
allowed based on a technical point or objection?

11. In Dombey & Son Limited v Playfair Brothers (1897) 1 
QB 368, Lord Esher MR held at page 369 :-

“It is said, however, that a master had previously made an 
order giving unconditional leave to defend, and that the mat-
ter is res judicata and cannot be reopened. This argument 
appears to me to be untenable, for the matter adjudicated on 
is not the action, but merely a step in the action.”

12. In the same case of  Dombey, Lopes LJ held at page 
369:-

“I have no doubt that on the first application unconditional 
leave to defend was given on a technical objection, and that 
there was nothing like a judicial decision on the case.”

13. In the Court of  Appeal case of  Abdul Rahim Bin Abdul 
Hamid v Perdana Merchant Bankers Bhd (2000) 2 MLJ 417, 
Mokhtar Sidin JCA held at page 426:-

“In considering whether Carah’s statement of  claim is scan-
dalous, frivolous or vexatious under O 18 r 19 (1) (b), or is 
an abuse of  the process of  the court under O 18 r 19 (1) (d) 
or under the inherent jurisdiction of  the court under O 92 r 
4, the court is entitled to look at the affidavit evidence and 
the exhibits.”

14. Therefore, if   the issues raised in the Defendant’s state-
ment of  defence have been brought to the court’s attention 
for adjudication via affidavit evidence and/or through Plain-
tiff ’s counsel’s submissions  in the Plaintiff ’s application 
to strike out the said defence,  and those issues have been 
considered by the Court and had been adjudicated upon on 
merits and disposed of  with finality, clearly in those circum-
stances, there has been a judicial decision.

15. This raises  the next question:- if  this issue had been 
adjudicated on merits and disposed of  with finality, does the 
doctrine of   res judicata come into operation and bar the 
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Plaintiff ’s from bringing an  applica-
tion for summary judgment, an ap-
plication which,  in reality,  intends to 
re-agitate the same issues?

16. In the Indian Supreme Court 
case of  Arjun Singh v Mohindra 
Kumar & Ors (1964)  5 SCR 946, 
Ayyangar J held at page 956, 957, 
958 and 961 , in referring to another 
Supreme Court case of  Satyadhyan 
Ghosal v Sm Deorajin Debi (1960) 3 
SCR 590:-

“The principle of  res judicata is 
based on the need of  giving a final-
ity to judicial decisions. What it says 
is that once a res is judicata, it shall 
not be adjudged again. Primarily it 
applies as between past litigation and 
future litigation. When a matter – 
whether on a question of  fact or on 
a question of  law – has been decided 
between two parties in one suit or 
proceeding and the decision is final, 
either because no appeal was taken 
to a higher court or because the ap-
peal was dismissed, or no appeal 
lies, neither party will be allowed in 
a future  suit or proceeding between 
the same parties to canvass the mat-
ter again………….The principle of  
res judicata applies also as between 
two stages in the same litigation to 
this extent that a court, whether the 
trial court or a higher court having at 
an earlier stage decided a matter in 
one way will not allow the parties to 
re-agitate the matter again at a sub-
sequent stage of  the same proceed-
ings.”

And at page 957-958  it was held:-

“Similarly, as stated already, though 
s 11 of  the Civil Procedure Code 
clearly contemplates the existence of  
two suits and the findings in the first 
being res judicata in the later suit, it 
is well established that the principle 
underlying it is equally applicable 
to the case of  decisions reached at 
successive stages of  the same suit or 

proceedings. But where the principle of  res judicata is in-
voked in the case of  different stages of  proceedings in the 
same suit, the nature of  the proceedings the scope of  the 
enquiry which the adjectival law provides for the decision 
being reached, was well as the specific provisions made on 
matters touching such decisions are some of  the material 
and relevant factors to be considered before the principle is 
held applicable.”
 
Further  at page 961   it was held:-

“But what we are concerned with is slightly different and that 
is whether the same Court is finally bound by that order at 
later stages, so as to preclude its being reconsidered…..The 
principle that repeated applications based on the same facts 
an seeking the same reliefs might be disallowed by the court 
does not however necessarily rest on the principle  of  res 
judicata. Thus if  an applications for adjournment of  a suit 
is rejected, a subsequent application for the same purpose 
even if  based on the same facts, is not barred on the applica-
tion of  any rules of  res judicata, but would be rejected for 
the same grounds on which the original application was re-
fused. The principle underlying the distinction between the 
rule of  res judicata and  rejection on the ground that no new 
facts have been adduced to justify a different order is vital. 
If  the principle of  res judicata is applicable to the decision 
on a particular issue of  fact, the bar would continue to oper-
ate to preclude a fresh investigation of  the issue, whereas in 
the other case, on proof  of  fresh facts, the court would be 
competent, nay, would be bound to take those into account 
and make an order conformably to the facts freshly brought 
before the court.
 
This leads us to the consideration of  the nature of  the 
court’s  under O IX r 7 – the nature of  that interlocutary 
proceeding – with a view to ascertain whether the decision 
of  the Court under that provision decides anything finally so 
as to constitute the bar of  res judicata when dealing with an 
application under O IX r 13, Civil Procedure Code.”

17. In the Supreme Court case of  Asia Commercial Finance 
(M) Bhd v Kawal Teliti Sdn Bhd (1995) 3 MLJ 189, Peh Swee 
Chin FCJ held at page 198 (page 70 of  DBA):-

“Since a res judicata creates an estoppel per rem judicatum, 
the doctrine of  res judicata is really the doctrine of  estoppel 
per rem judicatum, the latter being described sometimes in 
a rather archaic way as estopped by record. Since the two 
doctrines are the same, it is no longer of  any practical im-
portance to say the res judicata is a rule of  procedure and 
that an estoppel per rem judicatum is that of  evidence. Such 
dichotomy is apt to give rise to confusion.
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The starting point ought to be the celebrated passage by Wi-
gram VC in the case of  Henderson v Henderson (1843) 3 
Hare 100 at p 115 which is:
“The plea of  res judicata applies, except in special cases, not 
only to points upon which the court was actually required by 
the parties to form an opinion and pronounce a judgment, 
but to every point which properly belonged to the same sub-
ject of  litigation and which the parties, exercising reasonable 
diligence might have brought forward at the time.

And at page  199-200  it was held:-

“On the other hand, the issue estoppel literally means simply 
an issue which a party is estopped from raising in a subse-
quent proceeding. However, the issue estoppel, in a nutshell, 
from consideration of  case law, means in law a lot more, 
ie that neither of  the same parties or their privies in a sub-
sequent proceeding is entitled  to challenge the correctness 
of  the decision of  a previous final judgment in which they, 
or their privies, were parties. This sounds like explaining a 
truism, but it is the corollary from that statement that is all 
important and that could have given birth to the controver-
sies alluded to above, the corollary being that neither of  such 
parties will be allowed to adduce evidence or advance any 
argument to contradict such decision. In this respect, we re-
spectfully agree with Peter Gibson J in Lawlor v Gray (1984) 
3 All ER 354 at p 350, who said: ‘Issue estoppel….prevents 
contradiction of  a previous determination, whereas cause of  
action estoppel prevents reassertion of  the cause of  action.’
  
It is important to bear in mind the manner in which the issue 
estoppel operates in preventing such contradiction of  the 
previous judgment.

There is one school of  thought that issue estoppel applies 
only to issues actually decided by the court in the previ-
ous proceedings and not to issues which might have been  
and which were not brought forward, either deliberately or 
due to negligence or inadvertence, while another school of  
thought hold the contrary view that such issues which might 
have been and which were not brought forward as described, 
though not actually decided by the court, are still covered by 
the doctrine of  res judicata, ie doctrine of  estoppel per rem 
judicatum.

We are of  the opinion that the aforesaid contrary view is 
to be preferred; it represents for one thing, a correct even 
though broader approach to the scope of  issue estoppel. 

It is further necessary at this stage to understand the import 
of  the words in the said famous statement, ie ‘every point 
which properly belonged to the subject of  litigation..’ which 
Somervell LJ explained in Greenhalgh v Mallard (1947) 2 

ALL ER 255 at p 257 as follows:-
…res judicata for this purpose is not confined to the issues 
which the court is actually asked to decide, but….it covers 
issues or facts which are so clearly part of  the subject matter 
of  the litigation and so clearly could have been raised that it 
would be an abuse of  the process of  the court to allow a new 
proceeding to be started in respect of  them.

And at page 201-202, it was held:-

“A word of  caution is required about the words  ‘exercising 
reasonable diligence’ in the said famous passage [in Hender-
son v Henderson (1843) 3 Hare 100]. The words do not, in 
our view, necessitate a mental exercise of  making a finding 
as to whether there was diligence, or reasonable diligence, in 
the earlier failure to bring in at the previous trial, the issues 
which should have been brought in the earlier action and 
which were not, or in asserting all other causes of  action 
arising out of  the same facts in the earlier action and which 
were not.
 
The words ought to be understood as a gentle rebuke for 
the failure aforesaid, ie despite the fact that the party had the 
opportunity of  bringing forward all such issues or asserting 
all such causes of  action; and the words are not meant to im-
pose a pre-condition for applying the doctrine of  res judicata 
but are meant to say that that the said non-bringing of  the 
issues would count in any event irrespective of  whether then 
said failure was or was not deliberate or due to inadvertence 
or negligence. Otherwise, the words would have virtually all 
but destroyed the efficacy of  estoppel per rem judicatum.”

18. In the Supreme Court case of  Superintendent of  Pudu 
Prison & Ors v Sim Kie Chon (1986) 1 MLJ 494, Abdool-
cader SCJ held at page 498-499 :-

“ The earlier action instituted by the respondent on July 2, 
1985 and which was struck out sought relief  on the ground 
of  discrimination in breach of  article 8 of  the Constitution 
but in the present proceedings the grounds for relief  have 
been augmented and declarations sought to the effect we 
have indicated earlier. The appellants plead res judicata in 
this regard and we think the point is well taken and is sup-
ported by authority, and we would refer to the pronounce-
ment of  the Privy Council in Hoystead & Ors v Commis-
sioner of  Taxation and a catenation of  cases to the like 
effect, namely that the plea of  res judicata applies, except 
perhaps where special circumstances may conceivably arise 
of  sufficient merit to exclude its operation, not only to points 
upon which the court was actually required by the parties to 
form an opinion and pronounce a judgment, but to every 
point which properly belonged to the subject of  litigation, 
and which the parties, exercising reasonable diligence, might 
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have brought forward at the time.”
There is moreover the inherent juris-
diction of  the court in cases where 
res judicata is not strictly estab-
lished, and where estoppel per rem 
judicatum has not been sufficiently 
pleaded, or made out, but neverthe-
less the circumstances are such as to 
render any reagitation of  the ques-
tions formally adjudicated upon a 
scandal and an abuse, the court will 
not hesitate  to dismiss the action, 
or stay proceedings therein, or strike 
out the defence thereto, as the case 
may require. It would suffice in this 
regard to refer to0 the judgment of  
the Privy Council delivered by Lord 
Wilberforce in Brisbane City Council 
and Myer Shopping Centres Pty Ltd 
v Attorney-General of  Queensland:-
“The second defence is one of  ‘res 
judicata’. There has , of  course, been 
no actual decision in litigation be-
tween these parties as to the issues 
involved in the present case,  but the  
appellants invoke this defence in its 
wider sense, according to which a 
party may be shut out from raising in 
a subsequent action an issue which 
he could, and should, have raised in 
earlier proceedings. The classic state-
ment of  this doctrine is contained 
in the judgment of  Wilgram VC in 
Henderson v Henderson (1843) 3 
Hare 100 and its existence has been 
reaffirmed by thi Board in Hoystead 
v Commissioner of  Taxation (1926) 
AC 155. A recent application of  it is 
to be found in the decision of  the 
Board in Yat Tung Investment Co 
Ltd v Dao Heng Bank Ltd (1975) 
AC 581. It was, in the judgment of  
the Board, there described in these 
words:-
‘…there is a wider sense in which 
the doctrine may be appealed to, so 
that it becomes an abuse of  process 
to raise in subsequent proceedings 
matters which could and therefore 
should have been litigated in earlier 
proceedings’(p 590)”.

19. EVEN IF, the Court, when hearing and deciding the 
Plaintiff ’s application,  is of  the opinion that the grounds 
raised in that application to strike out the Defendant’s state-
ment of  defence did not cover the issues of  the Defendant’s 
defence per se but was rather based on  a technical ground, 
then comes the other issue: can a party bring an application 
to strike out a statement of  defence pursuant to one limb of  
sub-rule (1) to Order 18 rule 19 and, if  unsuccessful, pro-
ceed to bring another application of  the same nature pur-
suant to another limb of  sub-rule (1) to Order 18 rule 19? 
Can a party proceed with such litigation which are done in 
parts ? The doctrine of   res judicata/ and or issue estoppel  
would come into operation and bar such an application. This 
is because that party should have raised all grounds which 
are so clearly part of  the subject matter of  the litigation,  in 
one application to strike out a statement of  defence and not 
bring a separate application of  the same nature on a differ-
ent ground, a ground  that could have and should have been 
raised in that earlier application to strike out the defence.   

20. This is because an approach to an application to strike 
out a statement of  defence pursuant to Order 18 rule 19 (1) 
of  the RHC is similar to the approach in an application for 
summary judgment. So long as, at the hearing of  either one 
of  the applications, a reasonable defence or a triable issue is 
disclosed, the  other is doomed to failure or is bound to fail. 
By the Plaintiff   bringing a summary judgment application  
, in reality, what the Plaintiffs  are actually saying is that the 
Defendant does not have a reasonable  defence or a triable is-
sue. This assertion should have been put forward or brought 
to the Courts’ attention for adjudication,  in their application 
to strike out the Defendant’s statement of  defence and this 
could have been done under any one of  the four (4) limbs 
of  Order 18 rule 19  (1) of  the RHC. The Plaintiffs should 
not  confine their arguments only to either one of  the limbs 
of  Order 18 rule 19 (1) of  the RHC. They do so at their own 
peril. The Plaintiffs can and should raise all issues pertaining 
to the purported unmeritorious nature of  the Defendant’s 
defence in the application to strike out the defence, issues 
which are directly and substantially in issue and properly be-
long to the subject of  litigation, and not only raise a technical 
point or objection with regards to the Defendant’s statement 
of  defence as to why it should be struck off.  The Plaintiff  
have the opportunity to forward these issues via their ap-
plication to strike out the Defendant’s statement of  defence. 
The law does not permit one to present its case in instal-
ments.  Therefore based on the doctrine of  res judicata,  the 
Plaintiffs should now be barred  from filing an application 
for summary judgment and raising issues which should have 
been and could have been raised in the application to strike 
out the Defendant’s statement of  defence.
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21. In the case of  Government of  Malaysia v Dato Chong 
Kok Lim (1973) 2 MLJ 74, Sharma J held at page 76 :-
“ The subject of  the ground of  attack in Enclosure 9 fully 
covers the subject of  attack in Enclosure 33 and, therefore, 
in my view, the defendant is barred from reagitating the same 
or a part of  the same matter which has already been finally 
adjudicated upon by Mr. Justice Chang Min Tat. The defen-
dant did not appeal against that decision and so far as Enclo-
sure 9 is concerned the judgment of  Mr. Justice Chang Min 
Tat, in my view, is final and conclusive at this stage of  the 
proceedings. The rule is that a matter which might and ought 
to have been made a ground of  attack or defence becomes 
a matter which was constructively in issue. A matter which 
might and ought to have been made a ground of  attack or 
defence in the former application but which was not alleged 
as such a ground of  attack or defence is for the purpose 
of  the plea of  res judicata deemed to have been a matter 
directly and substantially in issue in the former application, 
that is to say, though it may not have been actually directly 
and and substantially is issue it is still regarded as, having 
been constructively, directly and substantially in issue. There 
can be no distinction between a claim that was actually made 
and a claim which might and ought to have been made. The 
plea of  res judicata applies, except in special cases, not only 
to points on which the court was actually required by the 
parties to form an opinion and to pronounce its judgment 
thereupon but to every point which properly belonged to 
the subject of  litigation and which the parties exercising rea-
sonable diligence might have brought forward at the time. 
It is only where the plea which is sought to be raised in the 
subsequent proceedings was not available to the party at the 
time of  the previous proceedings that the decision cannot 
be constructively res judicata. The rule of  constructive res 
judicata is really a rule of  estoppel. The question now raised 
has already been heard and finally decided. It constitutes but 
a part of  the prayer in the former application. It was not 
collaterally or incidentally but directly and substantially in is-
sue when Enclosure 9 was heard and decided. The answer 
to the matter is simple. The defendant’s only remedy was by 
way of  an appeal against the decision of  Mr. Justice Chang 
Min Tat. The matter was heard on merits and finally decided. 
It is not capable of  readjudication by the same court in the 
same suit. The defendant could certainly reagitate the mat-
ter before the Federal Court if  the Plaintiff  finally succeeds 
in obtaini8ng judgment and an appeal is filed against that 
judgment. The law, as I understand it, is that the defendant 
is precluded from filing a second application in respect of  
a matter which was directly and substantially in issue in the 
earlier application (Enclosure 9) in this very court If  a de-
cision has been given with respect to a matter or part of  
a matter in controversy between the parties by a court of  

competent jurisdiction it remains binding in the subsequent 
stages of  the same proceedings in the same court and cannot 
be re-opened in that court. In my view an erroneous decision 
irrespective of  whether it is on a question of  law or fact oper-
ates as res judicata between the parties to it. The correctness 
or otherwise of   a judicial decision seems to have no bearing 
upon the question whether it operates as res judicata or not. 
Until that decision is reversed or set aside on appeal its final-
ity and binding force remain operative on the parties.”

22. The case of  Dato Chong Kok Lim and especially the very 
part of  the judgment of  Sharma J as stated above in para-
graph 21, was followed by the Court of  Appeal in Tenaga 
Nasional Berhad v Prorak Sdn Bhd & Anor (2000) 1 AMR 
1071. Justice Gopal Sri Ram held to that effect at pages 1087 
to 1089 .

23. In the case of   Prorak Sdn Bhd above, Justice Sri Ram 
also held at page 1090 :-

“Applying the foregoing principles to the facts of  the present 
case, it was certainly open to the appellant to ground its first 
application on the basis that the default judgment was irregu-
lar for the reasons we have set out earlier in this judgment. It 
was therefore an issue which properly belonged to the first 
application. But it chose not to rely upon that ground. Once 
the first application was dismissed, it was not open to the ap-
pellant to make a second application to set aside the judgment 
on a different ground. It would, as Haidar JCA, observed dur-
ing the course of  Encik Zainur’s argument, amount to pre-
senting one’s case in instalments. That is something the law 
does not permit.”

24. Therefore, an unsuccessful application to strike out a 
pleading, in which triable issues or questions fit to be tried 
by a judge was raised,  should, for all intents and purposes, 
be a bar to a subsequent filing of  an application for summary 
judgment, based on the same factual matrix.

25. For this to apply, it must also be noted that the Court 
upon hearing  and deciding to dismiss an application to strike 
out a pleading, could and should, state in their judgment 
whether or not there existed triable issues or questions fit to 
be tried by a judge,  so as to enable a party to contemplate 
whether there is a necessity to file a subsequent summary 
judgment application or not.
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Malam Suai 
Mesra 2013
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A total of 35 volunteers consisting of law-

yers, chambering pupils and the staff of 

the Bar Council Selangor Legal Aid Centre 

embarked on an eye opener field trip to 

Kampung Orang Asli  at Bukit Tunggul on 

7th September, 2013. 

We reached the village at 10.30 am and 

were greeted warmly by the community. 

A total of 150 villagers were waiting for us 

eagerly. At our invitation some members 

from the other Orang Asli communities 

across Selangor were also there.

Shortly after our arrival, they placed their 

traditional headgear on each of us and 

draped us with sashes made out of palm 

oil tree leaves and the bid us welcome 

steeped in a traditional native ceremony. 

We were then briefed by the Chairman of 

the Action Committee on the status of their land. At the end of 

the briefing, our entourage boarded the bus to tour the first of the 

three small settlements earmarked for our visit. 

As we pulled away, the villagers underwent medical check-ups 

which was organised by us. These check-ups were carried by per-

sonnel from the District Health Office.  

The first settlement consists of six houses, all with no electricity 

and any other basic necessities. The only source of water comes 

from the villagers having to tap into nearby pipes which go 

through their village. All the toilets are “open air” contraptions and 

the roofs of the houses are riddled with gaping holes. Needless to 

say the occupants get wet when it rains. 

We then headed to the second settlement, which probably suffers 

the most horrid of conditions amongst the three. The only source 

of water here is not even the river, but a filthy drain consisting of 

murky liquid. Rubbish is dumped on the shoulder of the drain 

along with other offensive waste. All the putrid waste seeps into 

the water.  As this is the only source of “water” that is accessible to 

the villagers, they have no choice but to drink it, bathe in it, use it 

for cooking and everything else that requires the use of this pre-

cious elixir. 

Our group then made our final stop at the last settlement.  We 

encountered the same shocking scene - piles of garbage polluted 

the only water source which reeked of malodour. There was only 

one generator there. According to the villagers, they only operate 

Selangor Bar 
Reaches-out to the Orang Asli
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it when they have enough money to pur-

chase the gasoline to power the genera-

tor. The villagers are only able to utilise the 

generator for an average of seven days in 

a month. 

We then headed back to our initial gath-

ering point at Kampung Sungai Buah. As 

everyone in our group was hungry, we de-

cided to have lunch first before proceed-

ing with discussions with the Orang Asli. 

The villagers were delighted to have the 

food and clean water which we had laid 

out as a treat for them. Everyone ate with 

relish. All the plates were licked clean. We 

then held a discussion with the villagers 

on various issues affecting their lives. 

The villagers explained their situation and 

voiced their concerns and at the same 

time asking us questions about their 

rights and what can be done do alleviate 

their squalid living conditions. 

At the end of the dialogue, we handed 

contributions to the villagers. We distrib-

uted 14 essential items for the 34 families 

that we had identified. The groceries in-

cluded rice, cooking oil, milk powder, Milo 

and soap; amongst other things. The vil-

lagers were thrilled with the sundries that 

we handed out. 

The total donations received from lawyers 

and public alike for this programme was 

RM 9,581. Total expenditure on the gro-

cery items was RM 4,534.55. Cost of food 

for all of us there including for the villag-

ers was RM 1,600. Another RM 400 was 

spent on canopy and chairs.  The sum of 

RM 600 went for our 40-seater bus. An-

other RM281.20 was spent on other ex-

penses such as refreshments, sweets for 

the children, goody bags, and soccer balls 

for the kids and mineral water for the vil-

lagers. After deducting the expenditure, 

we have a surplus balance of RM 2,165.20, 

which we will be utilised for the next char-

ity drive programme. 
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Law Awareness Programme
Monfort Boys Town, Shah Alam - 12 May 2013

Women are Sacred
Stella Maris Community Hall, Port Klang - 28 Sept. 2013
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Beyond Joint Petitions: An Introduction To Contested Proceedings by Honey Tan, 1 Mar. 2013

Intellectual Property by Eugene Roy Joseph, 8 Mar. 2013

TALKS & SEMINARS

LHDN Free by LHDN Officers, 19 Mar. 2013

Constructive Dismissal by Wong Keat Ching, 5 Apr. 2013
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Conveyancing Practice: S&P Agreement by Ivan Ee Vern, 19 Apr. 2013

Land Acquisition by Lim Siew Ming, 26 Apr. 2013

Judicial Review Of Industrial Awards by Mohan Ramakrishnan, 10 May 2013

Maintenance Order: A Toothless Tiger? by Siew Choon Jern, 17 May 2013

Intellectual Property - Outlook & Recent Development In IP Law in Malaysia by Bahari Yeoh, 
14 Jun. 2013

Marriage, Divorce And Polygamy Under 
Syariah Law by Amir Bahari, 13 Sept. 2013
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Hibah by Amir Bahari, 28 June. 2013

Risk Management In Conveyancing Practice by Jeremiah R. Gurusamy, 5 July 2013

Criminal Advocacy - The Art Of Examination-In-Chief by Afifuddin Bin Ahmad Hafifi, 18 July 2013

Restructuring Under S.176 Of The Companies Act 1965 by Mohd Izral Bin Mohamed, 23 August 2013

Climate Change: Mother Of All Environmen-
tal Problems And The Biggest Human Rights 
Violation Of All Times by Roger Chan Weng Keng, 
6 Sept.  2013
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Advocacy, Decorum In Court And Ethics by Vishnu Kumar, 27 Sept. 2013

Syariah - Law On Legacies And Inheritance For Muslims And Non-Muslims: The Islamic 
Perspective by Haji Nordin Yusof, 18 Oct. 2013

Loan Documentation by Sumathi Murugiah, 25 Oct. 2013
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Sales & Purchase Agreement by Ivan Wong Ee Vern,15 Nov. 2013

Syariah - Rights Of Women In A Divorce by Faisalludin Bin Mohamat Yusuff, 29 Nov. 2013

Update On Laws Relating To Development Of Buildings Intended For Sub-division And 
Management Of Buildings And Common Property by Andrew Wong, 9 Dec. 2013
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ontrary to popular believe, it isn’t just 
the low lives that break the law. Nor 
is it uneducated folks or unloved 
teenagers from broken families who 
breach the law. In fact, almost all Ma-
laysians are guilty of  breaking the law 
at some point or another- whether 
they realise it or not.  Of  course, it 
goes without saying that when I say 
the law, I mean every single piece of  
legislation in existence- not just the 
laws set out in the Penal Code.  

If  one were to walk up to a strang-
er and suggest to him to carry out 
a homicide or armed robbery, one 
would probably get an incredulous 
response packed with a sense of  self-
righteousness, for example “those 
acts are against the law!” or simply 
“that is not right. It will be breaking 
the law!” 

But suggest to the same person to 
purchase a pirated DVD, park along 
the yellow line for a few minutes 
while scurrying of  to pick up some 
items in the convenience shop, make 
an illegal U-turn, or drop a piece of  
used tissue on the road while walk-
ing, and the odds are, they would do 
it without a second thought. Even 
better, have a seat in a court canteen  
right next to the “No Smoking” sign, 
and watch citizens learned in the law 
smoking away without a care in the 
world. Therein lies, as the title sug-
gests, selective adherence of  the law. 

While some laws are strictly abided 
by, other laws are blatantly violated 
without remorse. The question that 

The Tale of Malaysians and 
Selective Adherence to the Law   By Sheela Ragavan

begs to be asked is this: “Why the selective adherence?” 
What makes some laws sacred and other laws insignificant 
that it can be violated with complete nonchalance? 

I personally believe that the mindset of  Malaysians is a key 
factor to this selective adherence of  the law, and the issue of  
mindset is multi-levelled. First up is the concept of  personal 
convenience. In our minds, personal convenience is of  ut-
most importance. Generally, people value convenience and 
if  the law stands in their way, then the law takes a back seat. 

If  it is inconvenient to find a proper place to make a U-turn, 
then that illegal U-turn will be made. If  it is inconvenient to 
find a dustbin, then throwing rubbish on the ground will be 
done. If  it is inconvenient to find a designated smoking area 
then puffs away and the list is endless.

Next up on the mindset agenda, is the Malaysian “tidak-apa” 
attitude. We Malaysians have a very lax attitude towards most 
things in life, and that includes laws. The “tidak-apa” attitude 
is ingrained into us from a very young age and we carry that 
with us throughout our lives. So we genuinely believe that it 
is acceptable to break laws that pose an inconvenience to us. 

The “tidak-apa” attitude also stems from another major fac-
tor that plagues Malaysia i.e. the lack of  enforcement. The 
average Malaysian is very aware of  the lack of  enforcement 
by the authorities, and that fuels the “couldn’t care less” at-
titude that we so carelessly flaunt. 

Knowing that we will not face sanction for the “minor” il-
legal things we do, allows us to not dwell too much on the 
thought of  breaking the law. Knowing that even if  - God 
forbid – we get into trouble, we can always buy our way 
through, further serves as a plush comforting cushion. 

That is not to say that all Malaysians are bad people that 
make a conscious effort to break some laws everyday sim-
ply because we know we won’t be hauled up.  It’s just that, 
we break the laws, almost subconsciously, because everyone 
around us does it as well. And this is where the third level of  
mindset issue steps in, the “strength in numbers” mindset.  

C
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Although we all know that two, or 
in this case, multiple wrongs don’t 
make one right, we somehow inevi-
tably fall back into that vicious cycle 
of  claiming that everyone else does 
it, so why can’t I ? What harm will 
one more crumpled tissue paper on 
the ground do right? What’s one 
more illegally car parked along the 
yellow line RIGHT? WRONG!

Just like Rome took slightly longer 
than overnight to be built, selec-
tive adherence isn’t a problem that 
can be overcome overnight because 
it involves an overhaul of  the very 
mindset of  our nation. While it takes 
21 days to form a habit, an entire 
lifetime may not guarantee suffi-
cient time to kick a habit. Selective 
adherence is an old habit, one that 
is somehow genetically passed down 
from one generation to the next, and 
is not specific to any gender, race or 
creed.

But all is not lost! With extensive 
campaigns targeting the young, and 
campaigns that are designed to run 
long term and not fall flat after two 
days, it is possible to change this 
mindset. It is possible to one day 
have citizens who are mindful of  the 
law and do not look at the law as a 
mere obstruction to their personal 
convenience. It is possible to have 
citizens who will not capitalize on 
the lack of  enforcement and justify 
their actions because others around 
them do the same thing. Perhaps, 
if  we start now, this change will be-
come evident, 56 years from today. 
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Dinner & Dance 2013
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INTRODUCTION
The  Federal  Court  in  Tan Ying Hong v Tan Sian San & Ors 
(2010) 2 MLJ 1 expressly  overruled its earlier decision of Adorna 
Properties Sdn Bhd v Boonsom  Bonyanit @Sun Yok Eng 
(2001) 1 MLJ 241, and  re-stated the current position in law in 
that  the proviso  appearing in subsection (3) of  s340 of the NLC 
does not apply to subsection (2) of s340 of the National Land Code. 

In essence, what the Federal Court ruled was that an immediate 
proprietor/interest holder (by virtue of s340(1) NLC)  does not 
enjoy immediate  indefeasibility  but  deferred indefeasibility in 
that that immediate title/interest can be defeated (by virtue of 
s340(2) NLC). It further held that subsequent transfer of  title is 
liable to be set aside (by virtue  of  s340 (3)(a) NLC)   and  any  in-
terest subsequently granted thereafter is liable to be set aside (by 
virtue of s340(3)(b) NLC). The protection provided by Parliament 
(by virtue of the proviso in s340(3) NLC)  is only for subsequent 
purchasers  who acquire title or interest in good faith and for valu-
able consideration.

However, there was a remark by the Federal Court in Tan Ying 
Hong at page 13 para 26 which requires further clarification. 
That remark was made in reference to the  Court of Appeal case of  
OCBC Bank (M) Bhd v Pendaftar Hakmilik, Negeri Johor Da-
rul Takzim (1999) 2 MLJ 511. It is to be noted that the Federal 
Court in Tan Ying Hong did not overrule the case of OCBC. The 
Federal Court said :-

“[26] NH Chan JCA in delivering the judgment of the Court of 
Appeal was of the opinion that the proviso to s340(3) of the 
NLC applies exclusively to those situations which are covered 
by sub-s(3). The court then went on to hold that the charge 

granted by Ng See Chow to the appellant was liable to be set aside 
by the true owner since the title was obtained by forgery. On the 
facts of that case, we agree that  the title of Ng See Chow 
is defeasible under s340(2) of the NLC as he obtained his 
title through a forged instrument. However, we are of the 
opinion that the appellant bank, being the holder of sub-
sequent interest in the land is protected by the proviso to 
S340(3) of the NLC. For that reason we are of the view that 
the finding of the Court of Appeal in that case is to that 
extent flawed.”

This  article is  concentrating on under what circumstances one be-
comes an immediate proprietor/interest holder and likewise, a subse-
quent proprietor/interest holder. For the purposes of this discussion, 
the interest hereafter referred to is a charge.

THE OCBC’s case (1999)-Court of Appeal
1. The facts of the OCBC’s  case are simple. The real proprietor of   
  the  land in question was one  Mr. Ng Kim Hwa. Somehow, one  
  Ng See Chow, by means of forging the instrument of transfer, 
  obtained  title  of  the said land in his name. The said Ng See Chow 
  then  created  a charge in favour of OCBC Bank (M) Bhd. In setting 
  aside both the transfer in favour of Ng See Chow and the charge 
  created by Ng See Chow in favour of OCBC, NC Chan JCA held at  
  page 521 para C:-

“So that, since a forged instrument (such as a forged transfer) is 
a nullity, it does not confer any right or title to the land. A per-
son who has no right or title to the land has no right to charge 
it because the land is not his, in the first place, for him to grant 
any interest (like a charge or a lease) in the land to someone 
else (such as a charge or  a lessee).”

2. The operative words appearing in the above judgment of NH 
  Chan JCA that calls for consideration is “grant any interest’.

3. In the OBCB’s case, the immediate proprietor whose title was 
  being challenged was Ng See Chow. Now, Ng See Chow created 
  a charge, or to put it in another way, granted an interest to 
  OCBC. What then was the position of OCBC? Were they an 
  immediate interest holder, as was the finding of NH Chan JCA,  or 
  a subsequent interest holder, as was the opinion of  the Federal  
  Court in Tan Ying Hong?

4. To answer this important question, one has  to look at Section  
  340(3) of the NLC. It states:-

“(3) Where the title or interest of any person or body is defeasible 
by reason of any of the circumstances specified in sub-section (2)-

(a) it shall be liable to be set aside in the hands of any person  
 or body to whom it may subsequently be transferred; and

THE DILLEMMA OF THE IMMEDIATE  PROPRIETOR  
SECTION  340 (3)  OF  THE NATIONAL  LAND  CODE  1965 REVISITED

 By:  A.P. PUTHAN PERUMAL
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(b) any interest subsequently granted thereafter shall be 
 liable to be set aside in the hands of any person or body 
 in whom it is for the time being vested:

If nothing in this sub-section shall affect any title or interest acquired 
by any purchaser in good faith and for valuable consideration, or by 
any person or body claiming through or under such a purchaser.

5. NH Chan JCA in OCBC’s  case  gives  his interpretation of  
  S340(3) of the NLC at page 522-523 para H-I:-

“What it means is this: Where a registered title or interest is 
rendered defeasible of any of the circumstances specified in 
s340(2), the title (in the hands of any person) to whom it is 
subsequently transferred may still be liable to be set aside 
under s340(3)(a) and any interest (for example, any charge 
or lease) subsequently granted thereafter by the subsequent 
proprietor or holder in s34003)(a) is also liable to be set aside 
under s 340(3)(b).This is because the grantee in such a case is 
a person in whom the interest is for the time being vested (see 
s340(3)(b). However, if the subsequent proprietor or holder in 
s340(3)(a) is a purchaser in good faith and for value his title 
or interest will be indefeasible because the proviso to s340(3) 
will then apply to him.”

6. NC Chan JCA then quotes Teo Keang Sood and Khaw Lake Tee 
  at page 524 :-

“..By way of illustration, take for instance a case where B fraud-
ulently transferred to himself a piece of land, which belonged 
to A. By virtue of s340(2)(b), B’s title is liable to be set aside at 
the instance of A on the ground of fraud[forgery]. Assuming 
that B transfers the same piece of land to C, C’s title is also liable 
to be set aside by A [under s340(3)(a)] and so is any interest, 
for example any charge or lease, granted by C [under s340(3)
(b)] unless C is a purchaser in good faith and for value [see the 
proviso to s 340(3)] in which case his title or interest will be 
indefeasible..”

7. Therefore, what can be gathered from the Court of Appeal’s 
judgment is that an immediate proprietor can only grant out an 
immediate interest (charge). A subsequent proprietor can only 
grant out a subsequent interest (charge). An immediate propri-
etor/immediate charge holder does not enjoy the protection 
given by the proviso appearing in s340(3) simply because that 
protection is only for a subsequent proprietor/subsequent charge 
holder.

TAN YING HONG’s case-2010-Federal Court
8. So why then did the Federal Court in Tan Ying Hong comment 
  “…However, we are of the opinion that the appellant 
  bank, being the holder of subsequent interest in the 
  land is protected by the proviso to S340(3) of the NLC”..?

9. One explanation that comes to mind is perhaps the oversight 
  on the part of the Federal Court in  Tan Ying Hong of  the word 

  “it” appearing at the beginning of s340(3)(a)  and the word   
  “and” appearing and the end of s340(3)(a) of the NLC.

10. At para 50 of Tan Ying Hong’s case, the Federal Court said:-

“As we see it, sub-s(3) merely provides that  any  title or inter-
est of  any  person  or  body  which  is  defeasible by reason  of  
any  of  the  circumstances specified in sub-s (2) shall continue 
to be liable to be set aside in the hands of subsequent holder 
of such title or interest. This subsection, however, is subject to 
the proviso….”.

11. And at para 52, the Federal Court said:-

“Furthermore, even though sub-s(3)(a) and (b) refer to the cir-
cumstances specified in sub-s(2) they are restricted to subse-
quent transfer or to interest in the land subsequently granted 
thereafter. So it could not apply to the immediate transferee of 
any title or interest in any land.”

12. The word “it” appearing at the beginning of s340(3)(a) refers 
  to a title or interest which is defeasible under 340(2). 
  Therefore, it can be interpreted in two ways. 

13. Firstly, where the title of any person (immediate proprietor) 
  is defeasible by reason of any of the circumstances specified 
  in sub-section (2), it (the immediate  title)  shall be liable 
  to be set aside in the  hands of any person or body to whom 
  it (the immediate title)  may  subsequently  be  transferred  
  (to a subsequent proprietor)  AND any interest  subsequently 
  granted  thereafter  (by the subsequent proprietor)  shall  be 
  liable to be set aside in the hands of any person or body in 
  whom it (the subsequent interest) is for the time being 
  vested (in the subsequent interest holder).  The subsequent 
  proprietor and the subsequent interest holder enjoys the 
  protection of the proviso.

14. Secondly, where the interest of any person (immediate 
  interest holder) is  defeasible  by  reason  of any of the 
  circumstances specified  in sub-section (2), it (the immediate  
  interest)  shall be liable to be set aside in the hands of any 
  person or body to whom it (the immediate interest) may 
  subsequently be transferred ( to the first subsequent 
  interest holder)  AND any interest  subsequently granted 
  there out (by the first subsequent interest holder)  shall be li
  able to be set  aside  in  the  hands  of  any person or body 
  in whom it (the second subsequent interest) is for the time 
  being vested (in the second subsequent interest holder). The 
  first subsequent interest holder and the second subsequent 
  interest holder enjoys the protection of the proviso.

15. Therefore, from the facts of OCBB’s case, Ng See Chow 
  (fraudster) was the immediate proprietor. He never 
  transferred his immediate title to any person or body. 
  Therefore, there was no issue of a subsequent proprietor 
  and so it follows that, there was no issue of subsequent 



VO
IC

E 
Of

 Th
E 

SE
la

ng
Or

 B
ar

 V
Ol

UM
E 

1/
20

14

48

AdRem

  interest granted by a subsequent proprietor. His 
  immediate title was defeasible under s340(2) NLC. There 
  was no issue of s340(3)NLC or any protection under the 
  proviso to S340(3) NLC.

16. However, Ng See Chow also granted charge in favour of 
  OCBC. This charge is an immediate interest. OCBC was an 
  immediate interest holder. OCBC never transferred their 
  immediate interest to any person or body. Hence, it follows 
  that there was  no issue of  subsequent interest being 
  granted by OCBC.  The immediate interest of OCBC was 
  defeasible under s340(2). There was no issue of s340(3) NLC 
  or  any protection under the proviso to S340(3) NLC.

17. Similarly, the  facts of  Tan Ying Hong are as follows and are 
  simple. The true owner of the land in question was one Tan 
  Ying Hong. One Tan Sian San, purporting to act under a 
  power of attorney, which the true owner did not sign, 
  executed two charges in favour of UMBC to secure two loans.

18. The Federal Court held  at page 21 para 50 as follows:-

[55] Reverting to the facts of this case, it is not in dispute that 
 the two charges in favour of the third respondent  
 (UMBC) were based on void instruments as the relevant 
 Form 16A were not executed by the appellant. They 
 were executed by the first respondent pursuant to a  
 forged PA. Thus, the charge instruments (Form 16A) 
 used in the present case was indisputably void 
 instruments. It follows, therefore, that the two charges 
 in this case are liable to be set aside under s340(2)(b) 
 since they are based on void instruments.

[56] The third respondent (UMBC) is an immediate 
 holder of these charges. That being the position, the 
 third respondent could not take advantage of the 
 proviso to sub-s (3) of s 340.”

19. It is important,  at this juncture, to recapture the comments 
  of the Federal Court in Tan Ying Hong on OCBC’s case:-

“[26] ……On the facts of that case, we agree that the 
title of Ng See Chow is defeasible under s340(2) of the 
NLC as he obtained his title through a forged instru-
ment. However, we are of the opinion that the appel-
lant bank, being the holder of subsequent interest in 
the land is protected by the proviso to S340(3) of the 
NLC. For that reason we are of the view that the find-
ing of the Court of Appeal in that case is to that extent 
flawed.”

20. The question that arises is this: Why then,  did the Federal 
  Court in Tan Ying Hong’s case comment that  OCBC was a 
  holder of a subsequent interest in land, but , in the Tan Ying 
  Hong’s case found  that UMBC was an immediate holder a 
  charge when in fact both the charges in OCBC’s case and in  

  Tan Ying Hong’s case  were  executed by  someone  other than the 
  true owner of the land?

21. Whatever the reasons may be, trite the principles of statutory 
  interpretation dictate that  a  construction  of  a  statute must 
  be such that  it  should  not  lead  to the defeat in the purpose of 
  the statute, and should not cause injustice or hardship or 
  absurdity.

22. The very purpose  of  Section 340  of the NLC is to protect 
  registered proprietors of land by affording them certainty of 
  titles. This would inevitably mean title free of encumbrances, just 
  as it was prior to any fraudulent or unwanted dealing.

23. The Court of Appeal in  Au Meng Nam & Anor v Ung Yak Chew & 
  Ors (2007) 4 CLJ 562 held:-

“When a court interprets a statute, particularly one which confers 
rights upon or grants protection to persons generally or a class, its 
duty is to derive a meaning that is fair, or in accordance with the 
purpose of the particular Act of Parliament. Put differently, an inter-
pretation should not be placed which will produce an unsatisfactory 
or unfair result.”.

24. The Federal Court’s findings  in Tan Ying Hong  seem to suggest 
  that a transfer instrument  executed  by  certain rogue for an 
  alleged transfer of property, can be set aside by the real owner, 
  but however, the charge instruments, executed by that very 
  same rogue, cannot be set aside by the real owner. This cannot 
  possibly  be  what  Parliament  had  intended in drafting Section 
  340 of the NLC in protecting registered proprietors.

25. Reference is made to Principles of Statutory Interpretation by 
  Guru Prasanna Singh 9th Ed 2004. 

“The words of a statute, when there is doubt about their meaning, 
are to be understood in the sense in which they best harmonise with 
the subject of the enactment and the object which the Leg-
islature has in view….The courts have declined ‘to be bound by 
the letter, when it frustrates the patent purpose of the statute’.

“A construction that results in hardship, serious inconve-
nience, injustice, absurdity or anomaly or which leads to in-
consistency or uncertainty and friction in the system which 
the statute purports to regulate has to be rejected and pref-
erence should be given to that construction which avoids 
such results.’

“If the grammatical construction leads to some absurdity or some 
repugnance or inconsistency with the rest of the instrument, it may 
be departed from so as to avoid that absurdity and inconsistency. 
Similarly, a construction giving rise to anomalies should 
be avoided. As approved by Venkatarama Aiyar J, ‘where the 
language of a statute, in its ordinary meaning and grammatical 
construction, leads to a manifest contradiction of the appar-
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ent purpose of the enactment, or to some inconvenience 
or absurdity, hardship or injustice, presumably not in-
tended, a  construction may be put upon it which modifies the 
meaning of the words, and even the structure of the sentence.”

“It has already been seen that a statute must be read as a 
whole and one provision of the Act should be construed with 
reference to other provisions in the same Act so as to make a 
consistent enactment of the whole statute. Such a construction 
has the merit of avoiding or repugnancy either within a sec-
tion or between a section and other parts of the statute. It is 
the duty of the courts to avoid ‘a head on clash’ between 
two sections of the same Act and ‘whenever it is possible 
to do so, to construe provisions which appear to conflict so 
that they harmonise’. It  should not be lightly assumed that 
Parliament had given with one hand  what it took away with 
the other…. The same rule applies in regards to sub-
sections of a section. In the words of Gajendragadkar J: The 
sub-sections must be read as parts of an integral whole 
and as being interdependent; an attempt should be made 
in construing them to reconcile them if it is reasonably possible 
to do so, and to avoid repugnancy.”

CONCLUSION
26. It therefore remains unclear whether a charge instrument 
  executed by a person who comes onto a title by illegal means 
  specified in s340(2) NLC  can be set aside or not by the real 
  owner. What is clear is that the transfer document executed 
  by that person can be set aside by the real owner. This leaves 

  the true owner with the nightmare of having a charge on his 
  title due to no fault of his.

27. It is the author’s humble view that the comment or remark 
  by the Federal Court in Tan Ying Hong’s case on the OCBC’s 
  case is merely obiter.

28. It also  remains  unclear whether the chargee bank, which 
  is granted an  interest by an immediate proprietor who is not 
  the real owner, is in law, an immediate  interest  holder  or  a 
  subsequent interest holder. Consequently, one cannot be 
  sure as to whether the proviso to s340(3) NLC applies to 
  chargee banks. The Court of Appeal in Abu Bakar Ismail & 
  Anor v Ismail Husin & Ors & Other Appeal (2007) 3 CLJ 97 
  had this to say at page 113 para 14:-

“…No question arises on this part of the case as to whether 
the fourth defendant (chargee bank)  is a bona fide purchaser 
who is protected by the proviso to S340(3) of the Code and I 
therefore find it unnecessary to consider the effect, if any, of 
the proviso. In any event, even if the proviso is applicable to 
the fourth defendant (which I do not think to be the case), 
the fourth defendant is not a bona fide purchaser because it is 
bound by the acts of its agents.”

29. In this regard, until there is a decision from the apex court 
setting the record clear, or there is an amendment to s340 NLC, 
this uncertainty in the National Land Code will continue.
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CRIMINAL MOCK TRIAL
UKM BANGI, 21 September 2013
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Meeting with JAKESS (Jab. Kehakiman Syariah Negeri Selangor) - 2013

Meeting with KUP (Kuala Lumpur & Selangor) - 23 August 2013

Meeting with Managing Judge of Criminal Courts (Selangor) - 2013
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Quadruple Games - 14 & 15 September 2013



53

AdRem

VOICE Of ThE SElangOr Bar VOlUM
E 1/2014



VO
IC

E 
Of

 Th
E 

SE
la

ng
Or

 B
ar

 V
Ol

UM
E 

1/
20

14

54

AdRem

Young Lawyer’s Get-Together at Gasing Hill 

15 September 2013
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GET TO THE POINT FASTER

LEGALLY ESSENTIAL WESTLAW MALAYSIA
Westlaw Malaysia provides case law coverage from the All Malaysia Reports (AMR) and All Malaysia 
Electronic Judgments (AMEJ) and it is the first local online service to be hyperlinked to the extensive 
coverage of Cases, Legislation, Journals and Current Awareness from the United Kingdom and India.

Sign up now or get a two weeks complimentary access to 
Westlaw Malaysia today!

Call: 03-5633 0622 or Email: customer.service@westlaw.com.my
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FEBRUARY
14th & 15th 

KUALA LUMPUR vs SELANGOR

BAR GAMES 
in Kuala Lumpur

FEBRUARY
28th 

5.00pm
Auditorium, Selangor Bar      

Talk on 

‘Activating 
The Human Rights 
Lawyer In You’ 
by Ms. Sharmila Sekaran

NOTICE BOARD
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To All Our Readers

Happy New Year!
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Lexis PSL comprises of cutting edge content written from first-hand experience of specialist lawyers, expert contributors and consulting editorial
boards. Uniquely designed by practice area, you can work more efficiently and provide advice with confidence.

Through Lexis PSL, you can access up-to-date:

Lexis® PSL

For more information please contact us at:
Tel: 1800-88-8856 or Email: help.my@lexisnexis.com or Tweet: @HelpLNMY

Fast

• Access checklists, forms and easy to follow flowcharts to simplify
your workflow

• Intelligent search across practice areas that takes you straight to
the answers you need

Current

• Customise daily alerts to stay up to date with legal developments
relevant to you

• News analysis of latest legal developments

Trusted

• Authoritative content including Butterworths, Halsburys & Tolleys
allows you to practice with confidence

• Developed by specialist lawyers, expert contributors and consulting
editorial boards

• Practice Notes 
• Checklists

• Precedents and drafting notes 
• Integrated forms

• Legal analysis and news

Fast. Trusted. Current. 
Just what you want your research to be

Malayan Law Journal Reports 
The cornerstone of legal practice in 
Malaysia since 1932

The Malayan Law Journal is Malaysia’s leading case law journal, comprising reports of
cases from the Federal Court, the Court of Appeal, Malaysian High Court and Appeal
Board (in all states). Articles on topical issues by leading practitioners and
academicians are also included. 

This impressive collection consists of a total of 11 volumes in 2014. Volumes 1 to 6
contain current and landmark cases from the Federal Court, Court of Appeal and
High Court and each volume comprises of 6 case parts, 1 article part and 1 table and
index. Volumes 7 to 11 contain recent High Court and Appeal Board cases and each
volume comprises of 6 case parts and 1 table and index. 

Each Table and Index part constitutes a complete and systematic index to all the
cases reported in the 6 parts of each volume. This enables the practitioner to obtain
the names and references of cases on a particular topic with great ease. A cross
referencing of subject headings has also been included to assist the practitioner in
locating the related subject matter. 

Access the Malayan Law
Journal wherever you go

on your iPad!

Search ‘LNA Reader’ in
the iPad App Store.

Call us now for
a free demo!
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